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o£ this appliGation  ̂ and directing that the appeal be restored to the 
file of the pending appeals in the Court of the District Judge of 
Ghazipiu*; and that it be disposed o£ according to law ; and we fur
ther order that the costs of this application shall abide the result o| 
the appeaL

‘ ' Apj)lication alloipcch

lS9i
Fi'lirnarij 10.

.APPELATE CIVIL.
Sofore Sir John lEdf/C) Kt.i CM(‘f  Justice, and Mr, Justice Knox. 

MA^nG-AL SBII (PiAmxiTr) ». IIUP CHAISD and akotheb (Desishbaists).

&:ii fm ding in Court o f Sulordiiiate Judge v̂iLh Small Cause Court powers—
Transfc)' to Mnnsif’ s CokH— Citil Froced%ire Code, s. 2^—A etlJ K ofl^ Q I
(Provincial Small Ca-uso Cotiris’ A ct) s. 35.

Tlio pltiui'ciffi filed liis suit aa a Small Cause Court case in the Court of a Sulior- 
illnatc Jaclgc liavitig; Small Cause Coni't poweva. During tliG ponclcncy of the sxiit tlie 
Suborfliuato Judge took leave and his succcsaor was not invested with Small Catiso 
(>.iiirt powers. In eonseqnencc of this the District Jxidgo znade an order under s. 25 
of the Codo of Civil Pi'ocedisroj transferring all cases above the value of Rs. 50 ilien 
pending before the Suboi'dinate Judge in liis capacity as a Small Canse Com'tj to the 
Ivlunsii! to he tried as Mnnaif s Court cases. The Munsif had Small Caixse Coxirt 
powers up to Rs. 50. The plaintiff’s suit -wafi for Es. G9. The ease was accordingly 
ti'ied by the Munsif and the plaintiff a}'>poa.lcd, his appeal coming before tlae same 
Bubordinate Judge before v/hona the suit xTlod.

iTe?cf that, granted that the suit \yas a Small Cause Court sxjit (which was not 
docided), whether s. 25 of the Code of Civil Procedure or s. 35 of the Provincial Snmll 
Cause Courts Act (Act IX of 3887) was applicable, it would remain thfoughout 
fimall Cause Court suit and be subject to the incidents of sueli a suit.

This wfis reference from the Subordinate Judge of Saharanpur 
■under eircunistanees which are fully detailed in the judgment of 
the Conrt.

E dgEj C. J , and K koXj J.— This is a (question referred to xis by 
the Subordinate Judge of Saharanpur; under s. 617 of the Code of 
Civil Procedure. A  suit was filed as a Small Cause Court suit iix 
the Court of the Subordinate Judge of Saharaui])urj the Subordinate 
Judge having had Small Cause Court powers conferred upon him.

Code,
MisceUancous a.ppIicatiou Ko. 112 of IgOO, under e. 617 of the Civil Procedure



While the suit was pending before that Courts the Snhordznate Judge 1891

went on leave. The gentleman who was appointed to officiate in the mansjh SejT
absence of the Subordinate Jiidg-e had not had conferred upon him

^  R ttp Cb a n b .
S-mall Cause Court powers. The District Judge made an order 
transferring this suit and others to the Court o£ the Munsif of 
Saliijranpur to be tried and disposed of as a MunsiFs case. The 
Munsif had had conferred upon him Small Cause Court powers to 
the extent of Rs. 50. The suit in question was one for Us. 69.
The plaintifi being dissatisfied with the decree of the Munsix, appeal
ed to the District Judge of Saharaiipur^ who transferred the appeal 
to the Court of the Subordinate Judge. In what we are going 
to say we are not deciding whethey the suit w-as a suit of the 
nature of Small Cause Court suits or cognizable by a Court of 
Small Causes as such. That may be a question je t  to be decided 
] ŷ the Subordinate Judge. W e merely assume for present pur
poses that it was a Small Cause Court suit. On that assump, 
tion we give tlie following opinion :— It is not necessary to decide 
whether or not tlie decision in KaulesJiar Rai v. Dosi MiiJiammad 
Ehafv (1) was right in law and applies to this case. I f  s. 25 of the 
Code of Civil Procedure applies here  ̂ and the order was in fact made 
under that section, the last clause of that section would apply, and 
the Munsif, for the purposes of this suitj must be deemed to have 
been a Court of Small Causes competent tq try it as such. The 
transfer to the Munsif's Court was made after the Subordinate 
Judge, who had Small Cause Court powerS;, had proceeded on leave.
I f , by reason of this fact^ s. 25 of the Code of Civil Procedure, did 
not apply, then we must apply s. 35 of the Provincial Small Cause 
Courts Act (x\ct I X  of 18S7). That section requires to be carefully 
looked at. I t  is quite possible that the Legislature may not have 
expressed in the section what it intended, but we must eonstrne the 
section as we find it. Clause (Ij o f the section is as follows

“  Where a Court of Small Causes or a Court Invested -with the 
Jurisdiction of a Court of Small Causes, has from any cause ceased 

'to  have jurisdiction with respect to any case, any proceeding in,
(1) L L. E. S, All., 274,
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1891 relation to the case, whetliei* beforG or after decree, wliicli; if tlie 
Court liad not ceased to have jurisdiction miglit have been had 
therein, may he had in the Court which, if the suit out of whioli 
the proceeding has arisen were aljout to he instituted^ would have 
jurisdiction, to tr j the suit.̂ ^

The suit in the section referred to is a Small Cause Court suit;,, 
and the proceeding in the section is a proceeding'in the Small Cause 
Court suit. The result is, according to our construction of the 
section, that when, by reason of a Small Cause Court ecasing- to 
exist a suit is transferred to another Court  ̂ the proueedirig's still 
continue to he Small Cause Court proceeding's, and for this purpose 
the Court to which the transfer is made must he treated iis if it was 
a Court of Small Causes having' jurisdiction to hear the suit trans
ferred to i t  In other words, whatever the intention of the X/egisla  ̂
ture waSj we read s. 35 of Act IX  of 1887 in the same sense that 
we read the concluding paragraph of s. 2^ of the Code of Civil 
Procedure. "With this expression of opinion the record will he 
returned to the Court of the Su.bordinate Judge of Saharanpur.
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Before Mr. Justice Straight and Mr, Justice Tyrrell.
Fehruarff 11.

----------------Tub SECHETARY op STATE toti INDIA in COUN'GIL (Piaih'OTI?) ®.
BHAGWANTI 131BI aud OTnEiis (DEEEKDAK’rs).̂ *

iiuit iiiformdpcmperis—A]ppeal— Highi o f Qoverimienb to ai îieal in resj-teol: o f  
Couri’fee on portion o f  jl'Muiiff’s claim ilismissed— Civil Frocedvre Code, 
ss. 4-11, 412.

la  a sixit infor,nd])auj>eris tlic Distinct Judge decreed tlia plaintiff’ti ('Inim in 
part and dismissed it in omitted to make any pToviaoix lor payment to

of the com-fc-fee on the portion wlilch was dismiased. Tiio 8t)cretavy 
of State, not liaving been a party to, tlio litigation in tlio Coiu’t below, tlien profen-ed 
an appeal in respect of the court-fee ou tliat portion of tile plaintiff’s claim wliicb 
had been dismissed.

JSTeld tbat sucli an appeal would lie; tboiig-b the More, snitftblo procodura would 
havo beea for the Government to have applied, through the Collector, to the Court o£

* First Appeal Ho. 123 o£ 1889 from a decree of W . T, Martin, Esq., District 
Judge of Mirzapur, dated the 16th March 1889,


