24

1801
L easnamauesenueend
MABABDIR
Bixdu

B
BraART LATL.

1801
February 10,

eSTe———

THE INDIAN LAW REPORTS. [VOL. XIii

of this application, and directing that the appeal he vestored to the
file of the pending appeals in the Court of the District Judge of
Ghazipur, and that it be disposed of according to law ; and we fur-
ther order that the costs of this application shall abide the result of
the appeal. ‘ ' ,

‘ Application allowed.

APPELATE CIVIL.

Before Str Jehn Edge, Kty Chizf Justice, and Mr. Justice Know.
MANGAL SEN (PLAn@Im) ». RUP CHAND AND ANOTUER (DrreNDANTS). &

Suit pending in Court of Subordinale Judge wilh Small Cause Court powers—-
" Transfor fo Iunsif's Court—Civil Procedure Code, s, 25—Aet 1X of 1887

(Provincial Sieil Canse Courls’ Act) s. 35. .

The plaiutiff filed his suit as o Small Canse Court case i the Court of o Subor-
dinate Judge haviog Small Cause Court powers, During the pendeney of the suib the
gubordinate Judye took leave and his successor was not invested with Small Cause
thourb powers.  In consequence of this the Distrigh Judgo made an order under s, 2§
of the Code of Civil Pmccduc, transterring all cases above the value of Rs. 60 then
pending hefere the E:aboxdmate Judge in his capacxt.y as a Small Cause Coul‘t, to the
Mansif to be tried as Munsif’s Court cases. The Munsif had Small Cause Courk
powers up to Bs 50, The plaintifl’s suit was for Rs. 69, The case was .accordingly
tried by the Munsif and the plainiiff appealed, his appeal coming before the samg
.’;‘ubordiuatc Judge before whom the suﬁ; Wy

ERURN

Held that, granted that the suif was a Small Cause Court suit (which was nop
deeided), whether 5. 25 of the Coede of Civil Procedure or s. 35 of the Provincial bnmll
Cause Courts Act (Act IX of 1887) was applicable, it would remain throughout &
swall Cuuze Court suit and be subject to the ineidents of such a sui.

Tu1s was reference from the Subordinate J udnve of Sabiranpur

under cn'cumstmces which are ful ly detailed in the Jud(rmenb of
the Court,

Boas, C. J, and Kwox, J.—This is a guestion referred to us by
the Subordinate J udge of Sahdranpur, under s 617 of the Code of
Civil Procednre, A suit was filed as a Small Cause Cowrt suit in
the Court of the Subordinate Judge of Sahdranpur, the Subordinate
Judge haying had Small Cause Court powers conferred upon hlm. '

»

Cod’c * Miscellancous upphcatmn No, 112 of 1800, wnder g, 617 of the Civil Procedurg



YOL. XIIL.] AULAHABAD SERIES. 323

While the suif was pending before that Court, the Subordinate Judge 1891
went on leave, The gentleman who wasappointed to cfficiate in the MANGAT SEN
absence of the Subordinate Judge had not had conferred upon him
Small Cause Court powers. The District Judge made an ordey
transferring this suit and others to the Court of the Munsif of
Sabdranpur to be tried and disposed of as a Munsif’s case, The
Munsif had had conferred upon Lim Small Cause Couwrt powers fo
the extent of Rs, 50. The suit in question was one for Rs, 69,
The plaintiff heing dissatisfied with the decree of the Munsis, appeal-
ed {0 the District Judge of Sahdéranpur, who transferred the appeal
to the Court of the Subardinate Judge. In what we are going
1o say we are not deciding whether the snit was a suit of the
nature of Small Canse Court suits or cognizable by a Court of
Small Causes as such.  That may be a guestion yet to be decided
by the Subordinate Judge. We merely assume for present pur-
poses that it was a Small Cause Court suit. On that ASSOm Py
tion we give the following opinion :—It is not necessary to decide
whether or 1ot the decision in Kunleshar Ros v. Dost Mubaninad
Khan (1) was right in law and applies to this case. Ifs. 25 of the
Code of Civil Procedure applies here, and the order was in fact made
under that section, the last clause of that section would apply, and
the Munsif, for the purposes of this suit, must be deemed to have
Leen a Court of Small Causes competent tq try it as such. The
transfer to the Munsif's Court’ was made after the Suboidinate
J udge, who had Small Canse Court powers, had preceeded on leave.
If, by reason of this fact, s. 25 of the Code of Civil Procedurs did
not apply, then we must apply s. 35 of the Provincial Small Cauge
Courts Act (Act IX of 1857). That section requires to be carefully
looked at. It is quite possible that the Legislature may not have
expressed in the section what it intended, but we must constrne the
section as we find it. Clause (1) of the section is as follows 13—

. -
Rer Craxn.

« Where a Court of Small Causes ox a Com"o invested with the
jurisdiction of a Court of Small Causes, has from any cause ceased
‘to have jurisdiction with respect to any case, any proceeding in

() L L R. 5, All, 274,
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1801 relation to the case, whether Defore or after decree, which, if the
m Court had not ceased to have jurisdiction might have been had
-~ therein, may be bad in the Court which, if the suit out of which

the proceeding has misen were about to be instituted, would have

jurisdiction to try the suit.”’

The suit in the section referred to is a 8mall Cause Comrt enit,
and the proceeding in the section is a procceding in the Small Cause
Cowt suit, The resalt ig, according to our construction of the
section, that when, by reason of a Small Cause Court ccasing to
exist a sulb is transferved to another Court, the procendings still
continue to he Small Canse Court proceedings, and for this purpose
the Caourt to which the transfer is made must be treated asif it was
a Court of Small Causes having jurisdiction to hear the suib trans-
ferred to it,  In other words, whatever the intention of the Legisla-
ture was, we read s, 35 of Act IX of 1867 in the same sense that
we read the concluding paragraph of s 25 of the Code of Civil
Procedure. With this expression of opinion the record will he
returned to the Cowrt of the Subordinate Judge of Sahiranpur.

1801 Before M. Justice 8traight and M, Justice Tyrrell,
February 11

PO

Tas SECRETARY or STATE ror INDIA 1x COUNCIL (PrArstirr) o
BHAGWANTI BIBI axD oTnmks (DyrExpans).#

Suit in forind pauperis—dppeal—Right of Government ta appeal in respect of:

Court-fee on portion of pleinliff’s clutm diswmissed— Civil Procedure Code,

ss. 411, 412.

In o suit in formd pauperis the District Judge decreed the plaintiff’s ¢laim in
port and dismissed it i part, bub omitted to wake any yprovision fur payment to
Governwent of the court-fee on the portion wlich was dismissed. The Hecretary
of State, not having been a party to the litigation in the Court below, then preferved
ant appeal in xespeet of the court-fee ou that portion of tlie plaintiff’s claim which
had been dismisscd.

Held that such an appeal would He 5 though the more suitable procedure would
have been for the Government to have applied, through the Colleetor, to the Court of

% Tirst Appeal No. 125 of 1889 from a decpee of W, T, l\I r o, q isteid
Fudge of Mivzapur, dated the 16th Maxch 1889, ariny Beg, Districh



