
290 THE INDIAN LAW REPORTS. [YO L. I l H .

1890

Jageup Eai 
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Eadhet

in the order pi’opos«d by tke learned Chief Jiistice and the form 
which the decree should talce.

TyueelL; J,— I  also eonetir.
M ahmood, J.— I  am  also of the same opinion, and only wish to  

say that in the case of Shald Ham SMI v. Led (I) 'I  had the honor 
of considering this question with Mr. Justice Oldfield, and^the views 
which were then expressed were approved, as my brother Straight 
has pointed out, by Petheram, C. J., and my brother Tyrrell in'the 
case of the Himalaya Banh, Limited, v. The Bimla Bank, Limited^
(2), Indeed, at page 28 a passag-e from that judgment is quoted 
which is of importance in this mattei’ ; and I give my concurrence 
all the more willingly, because now a Bench consisting of the whole 

of this Court as now constituted has approved it.
E itos, J.— I agree with the learned Chief Justice,

Appeal decreed.
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JBofore Mr. Justice MaMiood.

BISHEN DA.YAL (Jitdgmekt-bebtou) r>, THE BANK 01? TIPPER INDIA, 
LisiirisD, (Djsobee-hoideb), *

^xscuiion o f  deo'ee—Fartjj imjirojierl^ hrouj7d on iJie record as representativ? 
o f deceased Judgment-deltor-^A^^peal— Costs— Givil Frooedure Code, ss. 2, 24<4j 
el. (c). 540.

One B. D, was made a party to an application for execution o£ a dccree as one 
of the representaives of a deceased judgment-delitor. It had been decided in a pre­
vious suit tliat B. D. was not related to the jndgmcut-debtor in Bucb a manner that 
he oonld hecome Ms legal representative, and in this proceeding also he objected that 
lie was not siicli repvesentativej and Ms objection was allowed and the order allowing 
it remained nnappoalod and bccame final. The Court, however, while allowing the 
objection, did not give the objector bia costs.

Jleld that the objector did not, by being improperly brought into the execution
proceedings, lose his right of a.ppeal, and further, that he could under the cii'cutnstaa-
ces appeal on the finestion of costs alone.

^ First appeal Xo, 190 of 1S8S) from, a decree of G. J. KicboIIs, Eacy, District 
Judgo of Caw'uporG, dated the 24th August 1889.

(1) Weekly liJotcs, 1885, page 03. (2) I, h. R., S All. 23,
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The facts of this case are fully stated iu the judgment o£ Mali- 
mood, J.

Munslii Earn Prasad^ for the appellant,

Mr. J, llotoard, for the respondent. .

Mahmood, J,— This is a first appeal; purporting to have been 
presented to this Court under the provisions of cl. [c] o£ a. 244 of 
the Code of Civil Procedure, read with the definition of decree con- - 
tained in the interpretation claitse of s. 2 of that cnaetment (Act 
X IV  of 1882); and as such the appeal must be regarded as one 
falling' under the purview of s. 540 of that enactment.

When the case was originally heard by me, Mr. Ram, Pranad 
appearing on behalf of the appellant, a preliminary objection was 
raised on behalf of the respondent that no such appeal lay. An­
other point was urged ag'ainst the appeal, r/x:., that even, if the 
appeal did lie, the Court below had exercised a discretion vested in 
it by s. 220 of the Civil Procedure Code, and that discretion was 
not open, under the circumstances of this case, to interference by 
this Court in appeal; because the question related only to costs and 
not to the substantial merits of the dispute between the parties.

In  order to render the contention thus presented to me intel-̂  
ligible, and also because the learned Judge of the Lower Court in, 
recording his judgment has in more than one instance mixed up 
the names of the parties, I  consider it necessary to give the follow-* 
ing tabular statement as representing the relative position of the 
parties whose names are important for the disposal of this appeah
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Bi.iai ]3ahadur, Baklit Bahadur Kaj Babadur.
, died cHldless. }

Bialien Dayal, 
sou

tiira Lai. Jai Chaad.

^he family represented by the above table is. a family of Sribastufe 
Kayasthas, whose religious doctrines, apparently, are so undefined that 
it became necessary for Bi^h^n. Payal^ the son. o f Baj Bahadur^
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sue tlie lattei* and other members of the family in order to establisls 
that the family were Hindus and not Muhammadans^ or at least 
that the Hindu law of inheritance applied to the family and not 
the Muhammadan law of the Kuran. This cause finally came up 
before a Division Bench o£ this Court, consisting' of my brothers 
Straight and Tyrrell, who, iu the case named BalicMlur y. Bislien 
Dmjal (1) disposed of this question, and that report shows the exact 
decision at which the learned Judges arrived.

I t  is unnecessary for me to say more about that decision than 
that I 'have referred to it because it explains the preliminary 
eireumstances of the c|uestion vt̂ hich I am going to decide in this 
case. The decision of the liigli Court was passed on the 22nd 
March 1882, and that decision became final and is so admitted by 
the parties.

Subsequently to this decision it appears that upon a hypotheea- 
tion bond jointly executed by Bakht Bahadur and Bijai Bahadm'j 
the Bank of TJpx>er India, Ld., respondent in this appeal, obtained 
a decree on the 25th August 188i, and that decree, being a money- 
decree by enforcement of lien, also became final.

Baldit Bahadur died childless on the 14th April 1889, leaving*, 
as the table which I  have already stated shows, certain relatives^ 
among others a brother, Raj Bahadur, the father of Bishen Dayal 
the present appellant before me.

Matters stood thus when on the 27th May 1889, the Bank, 
decree-holder, filed an application for execution under s. 235, of the 
Civil Procedure Code, for execution of the decree of the 25th August 
1884j, and in that application, acting apparently under s. 234 of the 
Code, the decr^holder represented the judgment-debtors to be 
Bijai Bahadur, the original debtor of the decree, and along with him 
Jai Chand and Hira Lai, as sous of the deceased Bijai Bahadur, and 
besides these Raj Bahadur and Bishen Dayal, described in the appli­
cation as the heirs of Lala Bakht Bahadur, the deceased.

This application initiated the present litigation, and in the course 
thereof, among other matters which ensued, and to which I  need not 

(1) L L. S. 4, All., 343.
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refeiv Bisben Dayal, tlie present appellant before me, came forward 
as an objector, alleging tliat he liaci been wrong’fully impleaded, be­
cause he was not the heir of the deceased Bakht Bahadur, the juclg- 
ment-debtor, nor in any manner liable to the decree of the 25th 
August 1884, which was being’ put into execution. In other words, 
he stated that he was in no manner conceraed with the decree, either 
by dint of representing any interest of Baliht Bahadur, or other­
wise, and that the action of the Bank, decree-holder, in thus implead­
ing him was so wrong that he had been dragged into a litigation 
with which he had no concern.

This objection was, rightly or wrongly, decided in the Court be­
low and resulted in an order passed by the lower Court in the 
following terms

‘ ‘Bishen Dayal on his own objection is strack out o£ the record, 
the objectors bearing their own costs/^

From this adjudication no appeal has been preferred by the Bank, 
deeree-holder, and it must, therefore, be taken that the adjudication 
o f the Court below as to Bishen Dayal having no interest as legal 
representative of the deceased judgment-debtor, Bakht Bahadur^ 
under the decree of the 25tk August 1884*, is a final adjudication.

But Bishen Dayal, the objector, who had thus succeeded in the 
Court below, has preferred this appeal, and the learned argument 
wliich. has been addressed on his behalf by Mr. Mam Brasad, has 
been considered by me, bearing fully in my mind the necessity for 
the Court of appeal not lightly to disturb an order as to costs made 
under s. 220 of the Civil Procedure Code.

I  have said so repeatedly and wish to repeat it now that ordei's 
as to costs should not unnecessarily be made subject of appeal, be­
cause an appellate Court would not on slight grounds disturb the 
discretion of the Court of first instance.

But it seems to me that in this case the decree of this Court of 
the 2Sud March 1882, which had not only been passed bat had 
also been published in the Official Reports, in volume 4 of the I . 
L. E., Allahabad series, page 543;, ought to have put the decree-;
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lioldei* upon caution as to wiietlier or not Bishen Dayal was to be 
impleaded in the cause.

First of all, before I  give effect to tliis circumstance; I  must 
dispose of tlie preliminary objection to wliick I liaye referred, vis,} 
tbat no appeal lay in tbis case.

In  tbe Pull Bencli case of SetJi Climiil Mai v. Burga Dei (1) 
I  gave expression to tbe views wbicb I still bold in a judgment to 
be found at pages 325 to 328, especially tbe observations made by 
me at page 326.

In  tbe present case it has been argued on bebalf of tbe respon­
dent tbat because the lower Court lias beld that Bisben Dayal was 
not a representative of the deceased debtor Bakht Bahadur, there­
fore, he bas no right of appeal at all, and much learned argument 
was addressed as to this matter. It  seems to me that when this 
petition of the 27th May 1889, x>raying for execution, was filed, 
Bisben Dayal was already impleaded in the cause and no question 
arose over that petition aa a petition for execution of decree. It 
was a Us of which the array of parties was distinctly stated in the 
petition wKereby it was initiated; and, being so initiated^ and tbe 
array of parties being such as that petition represented, tbe adjudi­
cation of the Court that the appellant was not tbe legal representa­
tive of Bakbt Bahadur will not take away the right wbicli cl (e) of 
s. 244 confers upon him, read with s. 54j0 of the Civil Procedure 
Code. What he says is that he was called tbe representative of a 
dead jjudgment-debtor, Bakbt Bahadur, but be was not sucb repre­
sentative, that he was a stranger to the suit and a stranger to the 
decree of tbe 25th August 1884, in which that suit resulted, that 
be had been wrongly dragged into Court by the erroneous bebaviour 
of the decree-bolder, and that, because of this, the Court rightly 
decided that he was a third party, and in consequence that be was 
released from such liability as might have arisen under that decree 
imposing burden upon him. I  have no doubt that the words of the 
Civil Procedure Code give him tbe right of appealing iu order ta

(1) I. L. E„ 12 All., 3X3.
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complain o£ tlie costs wliicli haye not "beea awarded in his favour 
for having been thus wrongly impleaded.

Then as to the merits of the order itself. As a question of 
discretion;, I  hope it will always be remembered by Courts of Justice 
w'-hen exercising their jurisdiction under the discretionary povver of 
s. 220, that when an innocent party is drag-g-ed into a Us and has to 
stand the brunt of a trial, he has to undergo much vexation of mind 
independent of expenses, for wrongly being dragged into a cause, 
and such circumstances are enough consideration for allowing at 
least such costs as the law allows to a successful litigant.

In this case the judgment of the learned Judge of the lower 
Court shows the repeated mistakes he has made over the relationship 
of the parties, I  find the name of Bakht Bahadur on more than 
one occasion used instead of that of Bislien Dayal, and that Bishen 
Dayal has been wrongly described in the cause as a party to the liti­
gation.

I t  was probable on this account that the learned Judge did not 
follow the general rule of the law that a successful party is entitled 
to his costs and that the mistakes of the opposite party are no reason 
for departing from the general rule. Indeed the proviso to s. 220 of 
the Civil Procedure Code itself gives the warning to the effect that 
there should be reason for any orders as to costs which do not? follow 
the event. In the judgment of the learned. Judge there are no 
reasons, other than that the Bank, decree-holder, was not sufficiently 
cautious to ascertain who were the parties against whom to proceed 
in the execution of their decree of the 25th August 188^.

I  think I  have said enough to show that the order of the Court 
below, so far as it relates to the costs of Bishen Dayal, objectorj appel­
lant before me, cannot be sustained. No other party has appealed, 
and therefore my orderln this is case that this appeal, be allowed, that 
the order of the lower Court so far as it disallows the costs incurred 
hy the appellant Bishen Dayal, be reversed, and that the Bank, res- 
pondent; bear the costs of the appellant in both the Courts,

Ajipeal decreed.
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