
1890 o£ the law, tlie regularity of tlie procedure o£ former Courts is a
Bansi matter beyond the eognizance of a subsequent Court o£ execution.

SiKBUB Mai, objeclion taken "by Mr, Madho Prasad, namely,
that nearly four years had elapsed between the date of the first and 
the second applications for execution, I  am of opinion that the 
Judge iassigns good reasons for "belieYing that the second applica~ 
tion was not time-barred, and; this heing so, I  haye merely expressed 
xoy opinion that the lower aiopellate Court has come to a right 
conclusion in affirming the decree of. the Court of first instance. 
The appeal is dismissed. Respondent not appearing^ no order as 
to costg,

Afjjeal disniissecL

1891 Safore Sir JoM Uldgê  Kt., CliieJ Justice, and Mr. Justice StraigJd.
Jqhuctv 31«_ BHAGWANI AND ANOTHER (Petitionebs) V. MANNI LAL and AKOTHBR

(Opposite Pakties.)*
A ctV lI  o/1889 (iSucoession Certificate Act), s3. 9 and 19—̂Order granting ceriijioate 

concliliomd on iho filing o f  secimiy—A;ppeal.

Wliere on an application for a certificate of succession under the Succession 
Certificate Act (Act VII of 1889) an order made granting the certificate con- 

L̂jtionally on tbe applicants’ furmsMng security.

'Rdd that this wag not an order “ granting, refusing or rovolfing a certificate”  
within the meaning of s, 19 of the Act, and that therefore no appeal would lie there­
from.

The question decided in this appeal originally came in first 
g.ppeal before Mahmood, J., f  a-nd was by him decided on grounds 
similar to those on which the judgment of the Court in the present 
appeal is based. The facts of the case sufficiently appear from the 
judgment of Mahmoodj which is as follows ;—.

Maiimood^ J.-—'TJpon this appeal being called on for hearing. 
Pandit 8tb)idaf Jjal, holding Mr. iSa?;'iP/<s:,v̂ j!/;i;̂ sbrief for the respond­
ent, has taken a preliminary objection^ to the effect that the appeal 
is premature, as no such order as that contemplated by s. 19 of the 
Succession Certificate Act (V II of 1S89) has yet been, made in.
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# Appeal ITo. 4Y of 1890, under s. 10 of the Letters Patent, 
t  First Appeal No. 46 of 1890 from an order of H, Ti D* Ponuington? Esq.) 

Piatrict) Judge of Ghazipm’, da,t«4- Slat Mwoh ^800,



the case. Tu support of this objection the leai*ried pleader relies 1891

on the principle o£ a Division Bench ruling of this Court in the bhagwaiti
ease of Ali Akmad iL/lau, appellant (1), whicli  ̂however, related to ss. j,®'
22 and 2S of Act X L  oi 1858. In  that case the principle -was laid 
down that no appeal lay from interlocutory orders under that enact­
ment. Mr. Amir-7id-din in resisting this contention on the preli­
minary point has invited my attention to the provisions of cl. (3), of 
s. 7. cl. i f )  of s. 6, and ss. 10, 11 and 12 of the A ct (V II of 18S9), 
and with reference to these provisions he has argued that the learned.
District Judge’ s order of the 21st March 1890, from which thia 
uppeal has been preferred, is erroneous in law.

I  do not; howeve]*, think that it is necessary for me at this stage 
to adjudicate upon the question whether the opinions expressed by 
the District Judge and the action which he has taken are in accord­
ance with law. W hat I  have- to consider is whether the order of 
the learned District Judge dated the 21st March 1890, from which, 
this appeal has been preferred, was a final adjudication, that is, such 
an order as s. 19 of the Succession Certificate Act (V II  of 1889) 
contemplates. That section is the solitary authority under which 
any appeal from orders under the enactment can lie. The right of 
appeal is a creation of the statute, and if the order complained of 
in tins appeal does not fall under the section^ the appeal is prema^ 
ture and unsustainable at this stage.

Now it seems to me that the order appealed from was only an 
interlocutory order, and not the final order in the case. The learned 
District Judge es.]>ressed his intention to give the certificate to the 
appellants on their furnishing security to the amount of Us. 20^000, 
and he gave them a month for compliance. He disallowed theiif 
plea that security for .Es. 3,000 was. safSeient under the circum­
stances of the case, hut whether such rejection of the plea was right 
or wrong, the order of the 21st March 1890, from which this appeal 
has been preferred is not an order "granting, refusing or revoking a 
certificate^  ̂ within the meaning of s. 19 of the Succession Certifi­
cate Act (V II of 1889) which is the only authority for the right o£

(1) Weekly Ifotes, 18S4, p. 318,
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1891 appeal. The final order remains yet to be made h j tlie District 

EHAê ANt J udge.
MAmi LJii. The preliminary objection prevails, and I  bold that tMs appeal 

bas been ptematurely preferred and does not lie. I  dismiss it witli 
costs.

Against tbls judgment the present appeal under s. 10 of tlie 
Letters Patent was preferred by tlie petitioners.

Mr. Amir-'iul-&in, lor tbe appellants.

Munslii Ham Prasad^ for tlie respondents.

Edge, C. J., and Stuaioht, J.— W e entirely concur witli tlie 
order passed by our brotlier Mabmood, and witb bis reasons for it. 
Tbe appellants a p p l i e d  for a certifiate under Act V II of 1889. Tbe 
Judge, acting under s. 9 of that Act, required security as a condi­
tion precedent to bis granting tbe certificate. He was proposing' 
to pi'oceed under s. 7, el. (3). S. 19, provides for appeals. Tliere 
was no order granting or refusing a certifleate. Our lirotber Mab- 
mood was rlgbt in holding that no appeal lay. W e dismiss this 
appeal with costs.

Ajppeal dismissed.

before 3Ir. Justioe Slmir/M and 3fi\ JusUoe Tyrrell.

Jelriiw/y 4. 'BllA.WKSl BAKHSH ANu awotueu (Plahttii'I's) EAM DAI, akd othees 
  — • (Defem-dants.)"*

Sindiilaw—Joint Ilindihfamily—ilortgage executed h/fatJier onilic iV'lioUjohil 
family property in respect o f Ms oivn delrts—Jjialility o f  sobs—jS«r<Zew o f  
proof.

Tlie fatter of a ioiui) ami Tindlvklcil Hmdu fatnily executed a mortgage over tlie 
'■wMe iramovaMe property of tlie ,■joint family. Tlie moi’tgagecyliavhig’ oMainecl a 
decrec on their mortgage aiitl liaviog put an attachineiit on tbe joint family jn’operty, 
the minor soils of tlie mortgagor sned for a declaratWn that tliek interosfc m the 
attached property was not liable under the mortgagees’ decreo, Imsinuch. as the debts 
in respect o£ which the mortgage had heen executed had been contracted for iittmoral 
purposes and were not snch as they, by the Hiiida Jaw, were imder a pious obligation 
to discharge. Seld  that the burden of proving that the debts in (juegtion were 
contracted for the purposes alleged lay on the plaintiffis.

* First Appeal, iTo, 14Ai of 1888> from a decree of Babu Ifilmadhub Boy, Subo?" 
dinate Judge of Gorakhpur, dated the 21st June 1888,


