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appeal must be decreed, and, the decree of the District Judge heing 1890
set aside, that of the Assistant Collector must be restored, with “Ripis Prae
costs to the successful party in proportion to his successin all =~ SPIOE
Courts, Prreasm RA%
Appeal decreed.
Youwe, §.—T coneur,
[A similar interpretation was placed upon the ahove-mentioned
saction of the N.-W. P. Rent Act by Edge, C. J., and Brodhurst, J.,
in the case of Bhagwan Din v. Mosat, Second Appeal, No. 431 of
1388, decided on the 4th February 1890—W, K. P.]

Before Sir Jokn Edge, Ki., Chief Justice, and Mr. Justice Rrodhurst. ﬁgli;igg7

ANANDI RAM AxD oTHERS (PTLAINTIFFS) 0. DUR NAJAF ALI BEGUM
(DrrENDANT.)*

Mortyage—Paymenk of Government revenne by mowrlgagees in possession fo
save the property— Payment of mortgage-money inta Court by mortgagors and relin-
quishinent of possession by mortyagees— Subsequent suit by mortgagees to recover
ihe Grovernment revenue paid by them by sale of the mortgaged property—dct IV of
1882 (Transfer of Property Act)s. 83.

The plaintiffs were mortgagees in possession of certain shaves in a village under
a wortgage which, as to the principal amount advanced, was a simple mortgage, as to
the interest » nsufructunry mortgage. The morvtgagees, to save the property from
sale, paid up certain arrears of Governmeut revenue. Subsequently, the defendant,
who was the representative of the mortgagors, under 5. 83 of the Transfer of Property
Act (IV of 1832), paid the original sum due under the morigage into Court. The
mortgagees withdrew the money so paid in and deposited the mortgage-deed in Court.
The mortgagees then, after relinquishing yossession of the mortgaged property, sued
to recover the money which they had psid as Government revenue by sale of the mort-
gaged property.

Held that though the mortgagees might originally have treated the amount paid
by them as Govermment revenue as part of the mortgage-money, they did not hy such
pryment obtain a lien independently of their position as mortgagees, and when once
they had abandoned their lierf ou the mortgaged property by accepting the money paid
into Court by the mortgagors and by relinguishing possession of the mortgaged
property, they could not afterwards revive it ; and thewr suit, which was for realization
of the Government revenue paid by them, by saleof the mortgaged property, must
fail.

* Second Appeal No. 1266 from o decree of T. R. Redfern, Esq., District Judge
of Bareilly, dated the 1st Mnay 1888, reversing the decree of Maulvi Abdul Kayyum,
Sabordinate Judge of Bareilly, dated the 15th November 1887.
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Sem¥le, o mortgagee, who had given up his Tien under circumstauces similar to
those above described, might bring o simple money suit to recover money paid by him
to save the property from sale in execution for arvears of Government revenue.

FKinu Ram Dasv. Mozaffer Hosain Shaha (1) 5 Lachman Singh v. Salig Ram
(2); Achut Ramechandra Paiv. Haii Hemti (3); Girdhar Lal v, Bhola Natk (4);
Parsotam Das ¥. Jaijit Singh (3); Nikka Mal v. Sulaimen Shaikh Gardacr (6);
LEristo Mohives Dussee v. Kaliprosono Ghose (7); and Nugenderchunder Ghose v,
Sreemutty Kamince Dossee (8) veferred to.

The facts of t]ns case are fully smtcd in the judgwent of ths
Couit.

Mr. Roshan Lal and B&bu Duwrge Charan Banerji, for the
appellants,

Munshi Medro Prased and Mir Zahur Husain, for the rege

pondent,

Tpas, C. J., and Bropuuwst, J.—The suit out of which thig
appeal has arisen was one in which the plamtiffs sought a decree for
gale against certain shares in a village under the following circum-
gtances, The plaintiffs were mortgagees of the sharesin question,
The mertgage was a simple mortgage, so far as the principal
<vas concerned, and a usufructuary mortgage so far as the interest
on the principal moneys lent was concerned. The plaintiffs, whilst
they were In poasession as usufructuary mortgagees, paid certain
arrears of the Government revenue due in respect of those shares,
It may he taken that those payments were mude to protect the
mortgaged property from sale under s. 166, of Act XIX of 1873. If
those arrears had not heen discharged and the property had been
sold under s. 166, s, 187 would_ bave applied, for the purchaser
would have taken the property free from any incwmbrance, except
those, if any, specified in clauses A and B of that section. After
those payments were made, the defendant, who is the representative
of the mortgagors, paid into Court, under s.” 83 of the Transfer of
Property Act, Rs. 25,000, which was the amount which had been
advanced under the mortgage. Upon that the plaintiffs presented
a petition saying that they would take out the Re. 25,000 in satise

(1) L. L. R, 1¢ Cale.,; 809. (5) Weekly Notes, 180C, p. 50

2) 1. L. R 8 AlL, 384. (6) 1. L. 1., 2 AlL, 193.
3 LLR,11 Bom 318, () LL.R,8 C‘alu 402,
) L LR, 10 AlL, Gll. (8) 11 Moo, 1. A, 2‘1'1.
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faction of the mortgage, and they would in future claim the money
paid in respect of arrears of the revenue, They also deposited in

Court the mortgage-deed and obta.med the payment out to them of
the Rs. 25,000.

The first Court decreed the claim to some extent. The District
Judge of Bareilly dismissed the claim altogether., We should
mention that it was provided in the mortgage-deed as follows :—
¢ At the time of the settlement, whatever reduction or enhancement
may happen in the Government revenue, we mortgagors take upon
us.”  The arrears of the revenue which were paid by the plaintiffs
represent an enhancement within the meaning of that clause in the
mor{gage-deed, Mr, Durga Charan, who has argued this case very
fully and with much ability, has contended that his clients, the
plaintiffs-appellants here, upon payment of those arrears of the
revenue, obtained a charge in equity upon the property, and a charge
which was quite independent of the mortgage which they had
held ; further, a charge in enforcement of which they are entitled
to a decree for a sale of the property, notwithstanding their having
abandoned their lien under the mortgage. He has cited to us a
great number of authorities, most of which are referred to in the
case of Kinu Ram Das v. Mozaffer Hosain Shaka (1). Those
authorities which he has cited to us which do not appear to he
referred to specifically in that case are the cases of Lachman Singh
v. Salig Ram (2); Ackut Ramchandra Paiv. Hari Kawmiti (3); Girdhar
Lal~. Bhola Nath (4); Parsotam Das v, Jaijic Singh (5); Nikka
Malv. Sulaiman Sheikh Gardner (8). Thereisno doubt that, with
the exception of the case of Kristo Mokince Dossee v, Kaliprosono
Ghose (1), and the case of Kinw Ram Das v. Mozafler Hosatn Shaka
(1), there seems to have been a consensus of opinion in the High
Courts in Indiathata payment of money under such circumstances
as the payment in this case of the airears of the revenue
created a charge in equity in favour of the person paying the
money. In the case of Kinu Ram Dasv. Mozaffer Hosain Sﬁaka

(1) I L. R., 14 Cale, 809. (4) I T. B, 10 AlL, 811,
(2) L. L. R., 8 All, 884. (5) Weekly Notes, 1890 . 90
) LL.R, 11 Bom., 313. (G)ILE 2 All, 193.

(7). I, L, R,, 8 Cale,, 402,
P
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(1) a majority of three Judges in a Court of five held that such,a

Axaypr Bay payment did not create a charge, The majority held that where a

V.
Dur NAJAF

ALt Brava.

mortgagee paid money under such circumstances the mortgagee
might add it to the amount of his mortgage and thereby extend his
lien. We have no doubt that when money is paid by a mortgagee
to protect the mortgaged property from sale for arrears of the
Government revenue the mortgagee is entitled to add the amount
so paid to the principal money due under his mortgage, and that in
such a case the mortgage cannot be redeemed without paying those
moneys ; and further, that if the mortgagee proceeds to enforce his
mortgage by sale of the mortgaged property, he can do go for the
amount then due, which would include the amount so paid for
arrvears of revenue as well as any principal or interest outstanding,
We do not think that the cases relied on by Mr. Durga Charan,
even if they are good in law, and we do notintend to question them,
put the case any higher than this, that a person’ who made a pay-
ment to save the property from sale on execution under circumstances
which would make s, 69 of the Indian Contract Act applicable,
obtained by such payment a ‘charge in equity on such property.
Although we think that it is not necessary to decide in this case
whether a mortgagee making such payment would be entitled to
bring a simple money-suit for the money paid, still we may point
out that the case of Lackman Singh v. Saliy Ram (2) and the case
of Parsotam Das v. Jaijit Singh (3) are authorities to show that he
might maintain such a suit. Those authorities are fortified by the
decision of their Liordships of the Privy Council in Nugenderchumn-
der Ghose v. Sreemutty Kaminee Dossee (4). It is true that the latter
case turned on the effect of 5. 9 of Act T of 1845, but that Act was
repealed so far as the Lower Provinces of Bengal were concerned by
Act IT of 1859, and so far as these provimces are concerned by
Act XIX of 1878. 8till, the principle of the 3ud0'men’c in' that
case applies, whether the section to he considerediss, 9 of Act I,
of 1845, or s. 69 of the Contract Act. It is not necessary to go
forther into that matter, because any right which the plaintiffs

(1) 1 L. By 14, Cale., 809, (3) LT R,y 11 Bom,, 81 e,
(® L L.R,8 All, 884, (4) I, T, R. 10 AlL, 611~
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might have had as a personal remedy against the defendant has been
long since barred by limitation. We do not think it necessary to
express any opinion as to whether the majority of the Caleutta High
Courtin the case of Kinw Ram Das~. Mozaffer Hosain Shake report
ed in (1} or the minority which represents in that judgment the previ-
ous consensus of opinion of the Indian Courts (excepting the case
reported in I L. BR., 8 Cale.), and which minority has been followed
since in Bombay and Madras, was right. In our opinion, whatever
may be the position or right of a person paying money under such
circumstances, who is not a mortgagee, the position of a mortgagee
making such payments is this : if he males such payment and wishes
to seek a direct remedy sgainst the mortgaged property in respect
of them by a suit for sale of that morteaged property, he must do
80 in his character and position as mortgagee, for it was in that
character and position, and that only, he paid the money. He
must, if he desires to bring the property to sale in vespect of such
payments, add on those payments to the principal money due under
the mortgage. In other words, in our opinion, a mortgagee making
such payments as mortgagee, does not, by reason of making those
payments, obtain a lien independently of that under his mortgage.
In this case the plaintiffs have lost their lien under the mortgage by
baving abandoned it, by having deposited she mortgage in Court
to be handed over to the defendant, hy having taken out of the
Court the money which the defendant said was due on the mort-
gage, and by having quitted possession in favour of the mortgagor,
the defendant. Having abandoned their lien and rights as mort-
gagees, it appears to us that the plaintiffs cannot revive them in
order to sustain a suit for money which they could have added to
the original mortgage-debt, and in rvespect of which they were
entitled to continue in their character as mortgagees and to hold on
to the deed of mortgzpe. S. 83 of the Transfer of Property Act
is a section that was passed not only in the interest of mortgagors
but in the interest of mortgagees, It was a section by which it
was intended that a mortgage might be discharged by the mort-
gagor without any litigation, and it contemplated a mortgagee
taking out of Court in satisfaction of the money due to him the
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money which had heen paid in by the mortgagor, although the
mortgage-debt ab the time might exceed the momey paid in. 1t
provides that the mortgagee “ on presenting a petition (verified in
manner preseribed by law for the verification of plaints) stating the
arnount then due on the mortgage and his willingness to accept the
moneys deposited in full discharge of such amount and on deposit-
ing in the same Court the mortgage-deed,” &e. It appears to us
immaterial that the plaintiffs here added a paragraph to their peti-
tion stating that they veserved their rights in respect of the money
paid for arrears of revenue. The result is, we are of opinion that
this suit cannot be maintained and we dismiss the appeal with costs,

Appeal dismissed.

Before Mr. Justice Malkmood and Mr. Justice Young.

NAUBAT SINGH axp ormers (Drrpnpaxts) . INDAR SINGH AND ANOTHER
(PLAINTIFFS )®

Limitation—Suit by morlgagor to recover money due on a registered mortgage-
deed—Act XV of 1877 (Limitation Act), sch. ii, Nos. 118 aend 116,

A suit by a mortgagor to recover money due on a registered mortgage-deed,
together with damages for non-payment, is not a suit to which the period of limita-
tion préscribed by the Limitation ‘Act (Act XV of 1877), sch. ii, No, 113 (for
specific performance of a contract) is applicable, The period of limitation applicable
to such a suit is that preseribed by No. 116 of seh. ii. of the said Act (for compen-
gation for the breach of a contract in writing registered); and the time from which
limitation will run againet the mortgagor is, in the absence of any specific provision
to the contrary, the date of the execution of the mortgoge-deed. Gaur: Shan-
kar v. Surju (1) ; Husain ALi Khan v. Hafiz Ali Kkan, (2) ; Nobocoomar Mookkho-

padhaya v. Sirw Mullick (8) s Vythilinga Pillai v. Thetchanamurts Pillas {4) ; and
Ganesh Brishn v. Madhavrav Rarji (5) referred to,

The facts of this case are fully stated in the judgmeﬁt of
Mahmood, J,

Hon. 7. Conlan and Munshi Sukk Nanian Lal, for the appel-
lants. )

o First’a.ppeal No. 161 of 1888 from a decrce of Maulvi Zain- 1-‘ i “
dinate Judge of Moradahad, dated the 26th Tune 1888, - - Abdin, Subor
(1) L L R,8 AL 276.  (3) LL. R., 6 Cale, 94
(®) 1. L. R, 8AlL 600.  (4) L L. &, 8 Mad, 76,

. (6) 1, L R., 6 Bom. 75, :



