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appeal must be deei’eecl, and, tlie deei’ee of tlie District Judg“e being 
set aside, that of tlie Assistant Collector must be restored, with 
costs to the successful party in proportion to his success in all 
Courts.

Aj}]f}eal decreed,
Y otjng, J.— I  concur.
[A  similar interpretation was placed upon the above-mentioned 

section of the N .-W . P. Rent Act by EJgo, C. J,, and Brodhursfc, 
ia the case of Bhagwan Bin  v. Mosai, Second Appeal, No. 4j31 of
1888, decided on the 4tli February 1890— W . K. P.]
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Befoi'e Sir Jolm Sdge, Kt., CJiief Justice, and H r. Justice Srodhurst.

ATSTANDI EAII AHD oxHEns (PLAiOTnrps) v. DUE NAJAF ALI BEGUM 
(Defendant.)*

Morfjage—Taijment o f  Qovermient revenue hy mortgagees in possession to 
save the property—Faymeni o f  mortgage-money into Court In; moi'tgagors and relin- 
qttisJmeni o f  possession hg mortgagees— Suhseqnejit suit hg mortgagees to recover 
the Govermnent revenue paid hgthem hy sale o f  the 'mortgageHL property— Act I V  o f  
1S82 (Transfer o f  JProperty Act) s. 83.

The plaiutifEs were mortgagees in possession o£ certain shares in a village tinder 
a mortgage which, as to tlie principal ainouut advanced, wais a simple mortgage, as to 
tlie interest a nsnfractuary mortgage. The mortgagees, to save tlie property from 
sale, paid up certain arrears of CTOvernment revenue. Subsequently, the defendant, 
who was the representative o£ the mortgagors, under a. 83 of the Transfer of Property 
Act (IV of 18S2), paid the original sura due under the mortgage into Court. The 
mortgagees withdrew the money so paid in and deposited the mortgage-deed in Court. 
The mortgagees then, after relinquishing possession of the mortgaged property, sued 
to recover the money wlilcli they had paid as Government revenue l)y sale of the mort* 
gaged property.

S eld  that thougli the mortgagees might originally have treated the amount paid 
by them as Government revenue as part of the mortgage-money, tliey did not hy such 
payment obtain a Hen independently of their position as mortgagees, and when once 
tliey had abandoned their lieif on the mortgaged property by accepting the money paid 
into Court by the mortgagors and by relinqnishing possession of the mortgaged 
property, they could not afterwards revive it ; and tlieir suit, whicli was for realizatioa 
of the Government revenue paid by them, by sale of the mortgaged propertyj must 
fail.

* Second Appeal JTo- 1266 from a decree of T. R. Redfern, Esq., District Judge 
of Bareilly, dated the 1st May 18SS, reversing the decree of Maulvi Abdul Kayyum, 
Sibordinate Judge of Bareilly, dated the 15th. Kovemher 1887.
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1890 Sem7ile, a mortgagee, wlio had given up Iiis lien under circumstauces similar ta
tliose above described, miglit bring' a siinplo money suit to recover money paid by him 
to save the property from sale in execution for arrears of Goveriiraent revenue.

Ham Das v. Mozaffer Eosciin SJiaJia, (1) ; Lacjiman Singh v. Salig Ham 
(2); Aclmi HamcJianclra Fai v. Hari Kamti (3) ; Gird,liar Lai v. Hhola Hatlh (4); 
tarsoiam Das f .  JaijH Siiiqli (6) •, Nikka 3Ial v . Siilaiman Shaikh Gardner {ij) ’ 
E rido MoUuee Dossee v. Kaliprosono G-hose (7); and Nugeyidorchunder 0]wse 
SrecmvMy Kaminee Dossee (8) ]?ofei’i'ed to.

Tlie facts of tliis ease are fa l l /  stated in tlie judgment oJ: tits 
Coui't,

Mr. JlosJiaii Lai and Babu Durga Cliaran Banerji^ for the 
appellants.

Munslii MadJio Frasad and Mir Zaliur Husain^ for the res-« 
pondenfc.

E dgE; C. J.j and BuoDiiuiiST; tt,— The suit out of which thi  ̂
appeal has arisen was one in which the plaintiffs song-ht a decree for 
sale against certain shares in a vilhige under the following circum,- 
stances. The plaintiffs were mortgagees of the shares in question. 
The mortgage was a simple mortgage^ so far as the principal 
was concerned, and a usufructuary mortgage so far as the interest 
on the principal moneys lent was concerned. The plaintiffs, whilst 
they were in possession as usufructaary mortgagees, paid certain 
arrears of the Government revenue due in respect of those sharess 
It may he taken that those payments were made to protect the 
mortgaged property from sale-under s. 166, of Act X IX  of 1873. I£ 
those arrears had not been discharged and the property had been 
sold under s. 166, s. leT would have applied, for the purchaser 
would have taken the property free from any incumbranco, except 
those, if any, specified in clauses A  and B of that section. After 
those payments were made, the defendant, who is the representative 
of the mortgagors, paid into Court, under s.' 83 of the Transfer of 
Property Act, Rs. 25,000, which was the amount which had been 
advanced under the mortgage. Upon that the plaintiffs presented 
a petition saying that they would take out the Rs; 25,000 in satis-*

(1) X. L. E., 14> Calc.j 809. (5) Weekly JSTotes, 1890, p. 90.
(2) 1. L. B., 8 AIL, 384 (G) I. L. 11., 2 All, 193.
(3) I. L. R., 11 Bom., 313. (7) 1. L. R„ 8 Calc., 403.
(4) I, L. E., 10 All, Gil. (8) 11 Moo. I. A., 2-il.
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faction of the mortgag'e^ and they would in future claim the money 
paid in respect of arrears of tke revenue. They also deposited in anandi Bam 
Court the mortgage-deed and obtained the payment out to them o f 
th eE s. 25,000.

The first Court decreed the claim to some extent. The District 
Judge of Bareilly dismissed the claim altogether. W e should 
mention that it was provided in the mortgage-deed as follows :-~- 
“  A t the time of the settlement, whatever, reduction or enhancement 
may happen in the Government revenue, we mortgagors take upon 
us/^ The arrears o f the revenue which were paid by the plaintiffs 
represent an enhancement within the meaning of that clause in the 
morigage-deed. Mr. Durga Char an, who has argued this case very 
fully and with much ability, has contended that his clients, the 
plaintiffs-appellants here, upon payment of those arrears of the 
revenue, obtained a charge in equity upon the property, and a charge 
which was quite independent of the mortgage which they had 
held; further, a charge in enforcement of which they are entitled 
to a decree for a sale of the property, notwithstanding their having 
abandoned their lien under the mortgage. He has cited to us a 
great number of authorities, most of which are referred to in the 
case of Kimi Bam Das v. Mozaffer Hosain Blialia (1). Those 
authorities which he has cited to us which do not appear to be 
referred to specifically in that ease are the cases of Lachman Sinyh 
V . Salig Ham (2); Aclmt Bamchandra P a ir . Eari Kamti (3); Gircllar 
Lai V. JBJiola Nath (4); JParsotam Das v. Jaijit Singh (5); NiJda 
M a lr . Siilaimati BlieiTcJi Gardner (6). There is no doubt that, with 
the exception of the case of Xristo MoTiinee Dossee v, Kalip'osono 
Gliose (7), and the case of Kinu Bam Das r . Mozaffer Mosain Skaha
(1), there seems to have been a consensus of opinion in the High 
Courts in India that a payment of money under such ch’cumstances 
as the payment in this case o f the arrears of tjie revenue 
created a charge in equity in favour of the person paying the 
money. In the ease oi Kinu Batn J)as r. Mozaffer Homin Shalm

(1) I. L. R., U  Calc, 809. (4) I. L. R., XO All., 611.
(2) I. L. E„ 8 All, 384. (5) Weekly Notes, 1890, p. 90.'
(3) I. L. E., 11 Born., 313. (6) I. L, E., 3 All., 193.

(7). I, li. E„ 8 Calc., 403.
27 ■
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1891 (1) a majority o£ three Judges in a Court o£ five lield that such, a
Akahdi Eam payment did not create a charge. The majority held that where a

Dtte Faja3? mortgagee paid money under such circumstances the mortgagee
Aw BI3&XTM, might add it to the amount of his mortgage and thereby extend his

lien. W e have no doubt that when money is paid by a mortgagee 
to protect the mortgaged property from sale for arrears o f  the 
Government revenue the mortgagee is entitled to add the amount 
so paid to the principal money due under his mortgage, and that in 
such a case the mortgage cannot be redeemed without paying those 
moneys; and further, that if the mortgagee proceeds to enforce his 
mortgage by sale of the mortgaged property, he can do so for the 
amount then due, which would include the amount so paid for 
arrears of revenue as well as any principal or interest outstanding. 
W e do not think that the cases relied on by Mr. Durga Cliaran, 
even if they are good in law, and we do not intend to question them, 
put the case any higher than this, that a person who made a pay­
ment to save the property from sale on execution under circumstances 
which would make s. 69 of the Indian Contract Act applicable, 
obtained by such x>ayment a charge in eq^uity on such property. 
Although we think that it is not necessary to decide in this ease 
whether a mortgagee making such payment would be entitled to 
bring a simple money-suit for the money paid, still we may point 
out that the case of Zachnan Singh v. Salig Bam (2) and the case 
of Par sot am Das v. JaijU &ingh (3) are authorities to show that he 
might maintain such a suit. Those authorities are fortified by the 
decision of their Lordships of the Privy Council in NttgmcUrclntn'- 
der G7ioser. Sreemiittn Kaniinee Dossee (4i). It is true that the latter* 
case turned on the effect o f s. 9 of Act I  of 184i5, but that A ct was 
repealed so far as the Lower Provinces of Bengal were concei*ned by 
Act I I  of 1859/and so far a,s these provinces are concerned by 
Act X IX  of 1873. Still, the principle of the judgment in that 
case applies, whether the section to be considered is s. 9  ̂ o f  Act I, 
of 184*5, or s. 69 of the Contract Act. It is not necessary to go 
fuvtlip.r into that matter, because any right which the plaintiffs

(1) I. L. E., K  Calco 809,
(2) LL .B ,,8A11-, S84.

(3) I. L. E., IX Bom., 31 w.
(4) i; Tj, 10 All., 6H*



might have had as a personal remedy against the defendant has been 1890 

long since barred by limitation. W e do not think it necessary to ana>t>i Eak 
express any opinion as to whether the majority of the Calcutta High ^ ^
Court in the case of Kinu Ham Das v. Mozaffer Hosahi BUalia report- An BEauit.
ed in (1) or the minority which represents in that judgment the previ­
ous consensus of opinion of the Indian Courts (excepting the case 
reported in I. L . K ., 8 Calc.)^ and which minority has been followed 
since in Bombay and Madras, was right. In our opinion^ whatever 
may be the position or right of a person paying money under such 
circumstances, who is not a mortgagee, the position of a mortgagee 
making such payments is this : if  he makes such payment and wishes 
to seek a direct remedy against the mortgaged property in respect 
o f them by a suit for sale of that mortgaged property, he must do 
so in his character and position as mortgagee, for it was in that 
character and x^osition, and that only, he paid the money. He 
must, if he desires to bring the property to sale in respect of such 
payments, add on those payments to the principal money due under 
the mortgage. In  other words, in our opinion, a mortgagee making 
such payments as mortgagee, does not, "by reason of making those 
payments, obtain a lien independently of that under his mortgage.
In  this case the plaintiffs have lost their lien under the mortgage by 
having abandoned it, by having deposited the mortgage in Court 
to be handed over to the defendant, by having taken out of the 
Court the money which the defendant said was due on the mort­
gage, and by having quitted possession in favour of the mortgagor, 
the defendant. Having abandoned their lien and rights as mort­
gagees, it appears to us that the plaintiffs cannot revive them in 
order to sustain a suit for money which they could have added to 
the original mortgage-debt, and in respect of which they were 
entitled to continue in their character as mortgagees and to hold on 
to the deed of mortgage. S. 83 of the Transfer of Property Act 
is a section that was passed not only in the interest of mortgagors 
but in the interest o f  mortgagees. It  was a , section by whioli it 
was intended that a mortgage might be discharged by the mort­
gagor without any litigation, and it contemplated a mortgagee 
taking out of Court in satisfaction of the money due to him the
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1890 money which liad been paid in by the mortgagor^ although the
ANiNDi Ram mortgage-debt at the time might exceed the money paid in. It  

provides that the mortgagee “  on presenting a petition (verified in 
manner prescribed by law for the verification of plaints) stating the 
amount then due on the mortgage and his -willingness to accept the 
moneys deposited in full discharge of such amount and on deposit­
ing in the same Court the mortgage-deed/^ &c. It appears to us 
immaterial that the plaintiffs here added a paragraph to their peti­
tion stating that they reserved their rights in respect of the money 
paid for arrears of revenue. The result is, we are of opinion that 
this suit cannot be maintained and we dismiss the appeal with costs.

Appeal dismissed.

1890 
July 3.

Before Mr, Justice Malmood and Mr. Justice Yotwg.

KAUBAT SINGH OTHEEa ( D et?b k d a k t s )  v. IN DAB SINGH a n d  a k o t h e s

(PiAiNTirrs,)’̂
Limiiation—Suit T)y mortgagor to recover monug due on a registered mortgage- 

—J_ct XF" o f  187V {Limitation Aof), sch. ii, Wos. 113 and 116,

A suit ty a -mortgagov to recover money due on a registered mortgage-deed, 
togetlier wifcli damages for non-payment, is not a suit to whicli the period of limita­
tion prescribed by the Limitation Act (Act XV t>f 1877)j sch. ii, No. 113 (for 
specific performance of a contract) is applicable. The period of limitation applicable 
to such a suit is that prescribed by No. 116 of sch. ii. of the said Act (for compen­
sation for the breach of a contract in writing registered); and the time from which 
limitation will run against the mortgagor is, in the absence of any specific provision 
to the contrary, the date of the execution of the mortgage-deed. G-duri SJtan- 
Tear V. Swjn (1); Susaiti A li Khan v. Hafis AH Kkan, {2) ; Noiooooonar MooMo- 
padhaya v. SiruMuUicIs (3) ; YytJdlinga JPillai v. Thetchanamvrti JPUlai (4) j and 
Qanesh Krishna. Madliavrav Harji ifi)

The facts of this case are fully stated in the judgment of 
Mahmoodj J.

Hon, T. Conlan 2Qx̂  Munshi SuhJi FanUan Lai, for the appel­
lants.

* Pirst appeal No. 161 of 1S88 from a decree of Mauivi Zain-uI-Abdin, Subor­
dinate Judge of Moradabad,'dated the 26th June 1888. •

(1) L L. R., 3 All. 276. (3) L L. B„ 6 Calc. 94.
(2) I. L. B., 3 All. 600. (4) I. L. K,, 3 Mad. 70.

(5) I, L, R,, 6 Bom. 75.


