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1883 cireumstance, but T do think they ave entitled to the benefit of the
Tazrmom.  provision that is contained in the first paragraph of section 135
FIS54 of the Transfer of Property Act. IHeveafter when the appeal comes

pno;:imm. to be tried upon the merits and in reference to the evidence upon
the recorﬂ, and it has been found what was the true and real consi-
deration for the assignment to the plaintiff of the rights under the -
foreclosure. of the conditional sale-deed, the defendants will he
entitled, subject to their not succeeding upon other pleas, to take
the hargain off the hands of the plaintiff by paying to} the plaintiff
the price and incidental expenses of the sale with the interest on
that price from the day that the plaintiff paid it to the date when
it is repaid to her. That heing the view T take -of this case, it is
clear that the judgment of the learned Judge cannot stand, and that
it must be and it is set aside. This appeal. being allowed, the case
will be remanded to the lower appellate Court nunder section 562
of the Civil Proceduve Code for restoration to the file of pending
appeals and for disposal upon the merits, Costs will be costs in the
cause,
Bropnursr, J—I concur in allowing the appeal and remanding
the case under section 562 of the Civil Procedure Code.

Cause remanded.

1888 Before Mr, Justice Straight and My. Justice Brodhurst,

? e '
August 13. RAMPHUL TIWARI AND ANOTHER (DERENDANTS) 0. BADRI NATII
(PrarxrINg. *

Aet IX of 1859, s, 20—Fonfeiture of rebel’s properly—Limitation.

A Hindo widow in possession of a six annag zamindéxi share of her husband’s,,
sold the share in 1855 to persops who, in 1858, were convicted of rebellion, and
their estates, including the share, were confiscated by Government. The share was.
granted t5 other porsons as a veward for loyalty, and romained in their “possesssion.
until 1886; when a suit for possession and mesne profits was brongh, just before the.
expiry of twelve years from the widow’s death, by a reversioner to her husband’y,
estate, on the ground that the sale of 1855 could not: affect; more than the widow’s life.
interest, and that nothing more had heen confiscated by the Government in 1858

¥ Second Appenl No. 838 of 1887, from a decree of R. J. Leeds, Hsq,, District
Judgeof Gorakhpur, dated the 6th December 1886, cqnﬁx:mingJ'a déerec? Z;f; Mauis‘ij

Shah Ahmad-ullah, Subordinate Judge of Gorakhpur, dated the 31st J uly 1886,
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and granted to the defendants.  The plaintiff had taken no steps in 1855 to question
the sale, or in 1858 to assert his claimgs as veversioner.

Held that the suit was barred by s, 20 of Act 1X of 1859. R Diunv. Bajak
Bhowanee Singk (1), Bhugwan Dassv. Baaee Dalal (2), and Biakoned Rukaduy
Hhan v, The Collector of Bareilly (3), referred to.

Tur facts of this case are fully stated inthe Judgment of
Brodburst, J.

Pandit djudiiec Neth and Munski Kashe Prasad, for the ap-

pellants.

Munshi Juale Piesad, for the respondent.

Broporurst, J.—Lala Badyi Nath, the plaintiff-vespondent, sued’

the Secretary of State for India in Council and Ramphul and Kashi

Prasad, Brahmins, to obtain. proprietary possession of ‘a six annas.

share in maenza Sukurdeha; pargana Dhuriapara, zila Gorakhpur, by
avoidance of a sale-deed dated the 25th October 1856, by cancella-
tion of mutation proceedings and of the grant made to the defend-
ants and by dispossession of the defendants, and for the award of
Rs. 277-8-0 as mesne profils, with interest,

The plaintiff in his plaint alleged that his brother, Munshi
Ganesh Prasad, purchased the share above veferred to at auction
sale ; that he died without issue; that after his death his widow,
Musammat Gangan Kuari’s name was entered in the Government
records by right of inheritance, and that she remained in possession
by rvight of life interest ; that she sold the share in dispute to Sheo-
gobind Chand and Lalbehari Chand, co-sharers in . the village, on
the 25th October 1855 without legal necessity, and that false alle-
gations were inserted in the deed of sale ; that in 1858 the purcha-
sers of the share were convicted of rebellion; that all their estates,
including. six annas share in the suit, were consequently eonfis-
cated by the Government ; that the six annas share was granted by
the Government to the defendants as a jdgér, and that they are now
in possession of it; that Musammat Gangan Kuaxi had only a life

interest in the six annas shave; that she died on the 9th March.

(D) VW, B, HC, Rep., 1868, 2) 8. D. A, N.-W. P, 1804, vol. iy

. 139, p. 220,
3) L. R, 1 L A, 167
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1874 ; that since her death the defendunts have had no right to'the
share, and that their possession against the plaintiff is illegal,

The Secretiry of State in Couneil pleaded limitation and prayed
exemption. The other defendents, in their written statements,
averred that the share in suit was confiseated by the Govermment in
1858, as admitted by the plaintilf, heeanse its then proprietor Lad
been eonvicted of rebellion ; that it was granted to the defendants,
who have ever since been in proprietary and adverse possession ;
that Musammat Gangan Kuari did not transfer merely her life
interest in the share to Sheogobind Chand and Lalbehari Chand, but.
for legal necessity made an absolute sale to those persons of the
share, with all its rights and interests ; and that as the plaintiff did
vol sue-to establish hig elzim within the period of one year from
the date of attaclment or ssiznre of the property in sult, his claim
is'barred by s, 20 of Act IX of 1859, The Suberdinate Judge
who fried the guis framed five issves and held that the plaintift’s
rights and inberests were not confiscated ; that the plaintiff had o -
right to get possession of the share during the lifetime of Musam-
mat Gangan Kuari ; that s, 20 of Aet IX of 1859 did not apply, and
that the suit was not harrved by special or general limitation ; that
Gangan Kuari died on the 9th Mareh 1874, and that the suit which
was instituted on the 6th Mareh 1888, was within +ime from that
date; that as the widow of Ganesh Prasad had only a life interest
in the six aunas share, it must be considered that her Iife tenure
only was transferred wader the dead of sule; that no cause of setion
had accruéd to the plaintiff as agninst the Secretary of State in
Counéil, and that the sum of Rs, 243 was due by the other defens
dants to the plaintiff as mesne profits, .

Thi Subordinate Judge decreed the plaintiff's claim for pos-
session of the share n suit and for Rs, 243 as mesne profits against
the defendants, Ramphol and Kashi Prasad, and, exempting -the
Secretary of State for India in Council, dismissed the rest of the
claim. The delendants preferred an appesl against this deereé}
and the District Judge in his decision by which he disposed of the
appeal observed :—~“Two questions are raised by this appeal ; firs
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that of limitation under s. 20, Act IX of 18
mesne profite.  On the fivst p«)mt the appellant’s contention appears

séaomit, that of

to me obviously wwong. The order of cf;‘ﬁscaimn iz not on the

:

record, bub it cannot be assumed that Governmen!

1 infended 0 con-
fiscate other than the absolute exisling

F-’A‘

Lty of the rebel, on

the claim of reversioners or mortgagors, helng in no wize affeetaq
by such confiscation, they are not reguired to come in within the
period prescribed in the Act referred to. §.20, in my opinm,

¥
applies only to persons who clsimed present rights in the eonfiseated
property, There -are ftwo rulings which, In my opinion, suppori
this view ; the one Zam Dhun v. Rajuk Blowanes Sugh (1) and
the other Bhugmwan Doss v. Bance Dalal (2), On the second point
very little has been said and there is in trath nothing to say. The
151ainﬁff, having establishied his title, is cleatly entitled to mesne
profits, and no reason has been shown for refusing 1o accept the
amount as determined by the lower Court, I dis
¢osts and the usual interest thereon.”

My, Kashi Prasad for the defendants-appeliants takes before
45, in seeond appeal, the plea that the snit is barred by =, 20 of Act
IX of 1859, and, in sapport of this plea, he cited the ruling of
Fheir Lordalnps of the Privy Council in Hai omerf Daladur Khar-v,
The Collector of Bareilly (3).

On the “other hand, Mr. Ram Prasad, in supporting, on Lehalf

[of the plaintiffs-respondents, the judgments of the lower Com’t,-,

vefers not only to the two rulings noticed by the lower appeﬂﬂto

Court, but also to a ruling of the Privy Couneil in Gourd Shunkes
v. The Muhdidja of Bulrampore (4).

the appesl with

Taking these three rulings in the ordar given above, I observe
that the judgment reported in N.-W. P. H, C, Rep. 1868, p. 139,
is by Morgan, C.J. and Spaukie, J., and is as follows -

“The Principal Sadr Amin’s decision cannol be supﬁorto&.
There is nothing in the records to show that the estate in suit was
absolutely forfeited ; on the contrary, it would appear that only

(1) N.-W. P. H. C. Rep., 1868, p. 130, (3) L. R, 11 A, 167
(%) 8. D, Ay, NoW, P., 1864, vol, i, . 220, (4) L I, R, 4 Culle., 830
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the mortgagee’s rights and interests were confiseated, and that only
these rights were granted to the defendants; s. 20 of Act 1X of
1859 does not apply to fix the plaintifls’ rights as mortgagors,
These rights were not affected by the confiscation or the grant, which
velated only to the wmortgagee’s rights, We decide this upon the
present vecord. But the record itself is in a very defective condi-
tion. Neither the :eonfiscation proceedings nor the grant is among
the papers. The case is remanded for trial. We inform the
Principal Sadr Amin (if he finds that the confiscation and the
grant was confined to the mortgagee’s interest) that the limitation
of one year is not applicable, and that the suit should he heard on
the merits.

The judgment reportel on page 220 of 8. D. A, N.-W. P,
Rep. for 1864 is by Roberts and Spankie, J J. The headnote
at the foot of the case referred to 1s as follows ;=

# To constitute abar under s. 20 of ActIX of 1859 there must
be on the part of Government dispossession of the incumbent, or
some open act inconsistent with the pretensions of the holder to
put him upon taking measures to assert his elaim, ”?

The ruling of the ¥rivy Counecil reported in Gours Shunier v.
The Mahdrgja of Bulrdmpore (1) is under a law specially enaeted
for the province of Oudh, and therefore, as admitted by Mr. Rum
Prased, it is not directly applicable to this case. Itis, I think,
obvious that none of these three rulings is in point,

Next, as to the ruling relied upon by My, Kashi Prasad, and
which is reported in L, B, 1 1. A, 167, the appeal in this case was
from a judgment of a Bench oE this Court, Morgan, C.J., and
Robelts, J. That judgment and the judgment reported in N,~W,
P, H. C. Rep,, 1868, p. 139, and which i is relied upon by the plain-
tiff-respondent, weve hoth written hy Siv Walter Morgun, and they
are not in conflict,

The headnote of the Privy Council ruling which I have now to

consider is as follows 1 ,
‘ (1) 8 I“l R') 4 OWIUI; 839.
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“ 4 died, the ostensible owner of certain lands, leaving two sons
under age. Upon 4’s death B, alleging that he was himself the
real owner of the lands, caused himself to he recorded as owner in
the Collector’s hooks, aud took possession, Some years later B

was convieted and executed as a rebel, and all the property in his

possession confiscated, including the land so taken by him.

¢ The sons of 4 sued for the recovery of the lands of which ’rhey

had been dispossessed by B.

¢ The suit was brought more than a vear after the younger
plaintiff came of age and more than a year after the passing of
Act IX of 1859, which allows {s. 20) only one year to sue and docs
a0t save the rights of persons under disability.

«« Held, that the enactment applied to all Courts, and that the
¢laim was barred by limitation,

From what is stated on page 171 it appears that the Disbrict
Judge who tried the suit held that « hoth the plaintiffs had =
vight in equity ; that the elder plaintiff wag barred by law; that
the younger plaintiff was not barred ; and the Court decreed the
claim of the younger plaintiff less the share of Bustee Begum, the
mother, with costs in proportion.”

On appeal to this Court, Morgan, C.J.,and Roherés, J.,1in dispos-
ing of the appeal, observed—*“ In the view which we take of the
case it is nob necessary that we should consider whether or not the
property claimed really belonged to the plaintiff’s father and on his
death descended to the plaintiff, It appears certain that at and pre-
vious to the time of the conviction of Khan Babadur Khan it was
in his possession and undér his control, and that i was seized and
confiscated as a portion of his possessions, If so, the plaintiff’s
right of suit to recover it is now barred by the operation of 5. 20 of
Act IX of 1859, By that section the rights of personsnot charged
with the offences therein referred to in respect of any property
seized or forfeited are saved, But such saving is subject to the
stringent proviso in the latber part of the section, whereby all rights
of suit in respect of such property are taken away, unless the suit
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is instituted within onme year from the seizuve. The law being
conceived in general terms, the Conrts are not at liberty to introduee
into it any exceptions, however justand reasonable they may appear
and however consistent with the principles on which laws of limifa-
tion are ordinarily based. The law in question iz a special law, and
this provision was probably designed to promete the speedy asser-
tion and adjudication of all vights put forward to forfeited property.
The exceptions in favounr of minority and other legal disability
which the general law of limitation of suits (Act XIV of 1859)
contains, have no place it this Act and cannot be introduced by
the tribunals, which are hound to give full effect to the law.  Upon
£his principle the plaintiffs, notwithstanding that they were minors
at the time of the seizure, ean claim no cxemption from the opers-
tion of . 20, and assuming the property sued for to have really
belonged to them, yet as it was seized as a part of the confiscated
property of Khan Bahadur Khan, they can now maintain no suit
for its recovery, more than one year having élapsed from the time
of seizure. The appeals Nos. 16, 21 and 25 ave decreed and No. 9
is dismissed, bub without costs.

The decision of their Tiordships of thie Privy Council was prow
nounced by 8ir Montague Smith, and it contains the following
passages i— ' ‘

“The only question in this appeal, which eomes liefore their
Lordships in the shape of a special case, is whether the suit hronght
by the appellants against the Collector of Bareilly and the purcha-
sers from the Government, o recover certain landed property in
Bareilly, is barred by limitation,

“The Act of Limitation which is relied on Ly the Government
is Act IX. of 1859, That Act was passed for the special purpose
of providing a Court for the adjudieation of claims by innocest
persons upon the property of rebels which Liad heen forfeited to the
Government. It established a special Court, consisting of throo
Commissioners, and suspended the action of all other Courts in res-
peet of such claims.  Special modes of proceeding are established and
various clauses in the Act relate £ that. special course of precedure,
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But these ave provisions in the Act which relate not merely to the
Court so established and the procedure under it, but are of a general
character and apply to the property forfeited in twhatever Court the
olaims may be made regarding it, Ss. 17 and 18 are also clauses of
a general nature, and so it appears to their Lordships is s. 20 which
contains the limitation on which the Government rely. The clause
is this, ‘nothing in this Act shall be held to affect the rights of parties
not charged with any offence for which, upon conviction, the property
of the offender is forfeited in respeet to any property attached or
seized as forfeited or lable to be forfeited to the Grovernment 5 Pro«
vided that no suit brought by any party in respect to such property
ghall be entertained unless it Le instituted within the period of one
year from the date of the attachment or seizure of the property to.
which the suit relates.

“ It was suggested that this limitation was meant to apply only
to claims prosecuted hefore the Court of Commissioners estah-
lished Ly the Act, and it was contended that the Aect was of a
temporary nature, and that its provisions fell with the purpose
for which it was passed. But the Act is not made temporary
by any epactment, It wasin part repealed by the general repeal-
ing statute of 1868, that is, Act VIII of 1868, and the mode of
vepeal is significant. It is nob altogether repealed, for the geneval
clauses to which I have referred, including s, 20, are saved from the
operation of the repealing Act. The repeal and saving are. both

found in the schedule to Act VIIL. TItis clear from their being -

thus saved that these clauses were at that time considered by the
Legislature to be of a general nature affecting claims to property
which had been forfeited, before whatever Court those claims might
be prosecuted. The words ave perfectly plain. No suit bronghé

by any party in respect of forfeited property shall be dntertained

unless it be instituted within the period of a year from the date of

seizuve. It is true that this limitation is introduced by way of

proviso, But thelr Lordships think that, looking at the various
parts of the Act, and gathering the purpose and intention of the
Togislature from the whole, this was a substantive enactment, and
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that although it appears under the form of a proviso, it was a limita--
fion intended by the Legislature to apply to all suits brought by any-
person in respect of forfeited property..

# Assuming then that the case is-within the:Act, their Tordships:
will consider the other objections which have been raised. The:
answer first put forward was that this limitation could be held only-
to apply to some right, title and interest, nsing the words of the ordi--
nary execution Acts of therebel himself. Now it is obvious that this-
cannot be the right construction of the Act. It would be a wholly
insensible enactment if it were, because the Act assumes that the-
interest of the rebel is forfeited and it is only in respect of claims:
other than his that this limitation could operate. The Act is
declared not to affect the rights of the parties in respect of the:
property seized. The property is the thing scized as forfeited,
whether it be land or a jewel, and the right veferred to is the right
of an innocent party, other than the right of a- vebel in that pro-
perty.

« Another contention, which seems to liave been the only onc:
urged in the High Court so far as it appenrs from the judgment, is
that a saving with respect to purties under disabilities must be taken
to be by equitable construction implied in this clause. Their Liord--
ships, however, think it is impossible that any Court can add to the-
statute that which the Legislature has not done, The limitation is
enacted in plain and absolute terms, The Legislature has not.
thought fit to extend the peviod which it has prescribed to persons.
under disahility. Where such enlargements have heen intended
they are found in the Acts containing the limitation-as in the general’
Act. This Act contains no such saving, and their Lordships would:
be legislating and not interpreting the statute if they were to:
introduce-it.

It was said that the clauses in the general statute, Act XIV
of 1859, relating to disabilities might be imported into this Act,.
but this cannot properly be done. Aect XIV is a code of limitation
of general application. This Act is of a special kind, and does not:
admit of those enactments heing anmexed to it, It is to be o~
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ser ved that, if it could be done, it wounld not assist the appellants
because the limitation of Act IX is one year only, and the saving
in favour of minorsin s, 11 of Act XIV would not bring them
within time, as a year elapsed after they came of age hefore the
bringing of the present suit,

“ One other objection requires to he noticed, that this Act was
not retrospective, Undoubtedly Mr. Doysc was able to suggest
cases in which hardship might arise to persons who would not have
@ full year to claim Lefore they wowld be barred wunder the provi-
sions of this Act, or even where the year might have elapsed between
the date of the confiscation and passing of the Act. Although
hard cases may anse, their Lordships comsider that the Act is
plainly retrospective in its operation, and includes claims to for-
Zeited property which had been confiscated previously to its passing.

“Their Lordships are of opinion that the judgment of the High
Court is right, and they must humbly advise Her Majesty to affirm

it.”

Reverting to the present case, I observe that Sheogobind Chand
and Lalbehari Chand were zaminddrs of a ten annas share in
mauza Sukurdeha and lambardirs of the whole village, and they
took illegal possession of the remaining six annas share that had
~ been purchased at public auction by Ganesh Prasad. His widow,
Musammat; Gangan Kuari, alone sued them for possession, and in
1854 she obtained a decrce, In 1855 she also dealt with the share
as if she were the sole and absolute owner of it, for she sold it
with all its rights and interests to Sheogolind Chand and Lalbe-
hari Chand,

The plaintiff Badei Nath was separated in estabe from his
brother Ganesh. Prasad, hut he had a reversionary interest in the
six annas share left by Ganesh Prasad, and when his brother’s
widow made an absolute sale of the share to Sheogobind Chand
and Talbehari Chand, he niight have instituted against the vendor
and vendees a suit, such as is now constantly brought in our Courts,
to have the ahsolute sale declared to he woid. He preferred no
claim at all until 1886, and a suit of the description above referred
' C 17
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10 has been barred for the last twenty years or more. In 1858 the
parchasers of the six annas share became rebels, and consequently
their estates, including the entire sixteen annas share of mauza
Sukurdeha, were confiscated by the Government, and that village
and other villages were granted to the defendants-appellants in
compensation of losses they had sustained at the hands of the
rebels, sother estates haying bLeen awarded to them in reward of
their loyal services. These are facts that are admitted by the plain-
tiff-respondent,

Judging from the deed of sale of 1855, neither Ganesh Prasad
nor his widow, Gangan Kuar, was ever in possession of the six
annas share in Sukurdeha ; bat cven if that was not the case
Sheogobind Chand and Lalbehuri Chand had the whole sixteen
annas share of Sukurdeha in their possession and under their contiol
from the 25th October 1855, the date of the sale, and the whole
village was seized and confiscated by the Government as a part of
their estates on their becoming rebels in 1858,

At the time the village was confiscated Ly the Government
Musammat Gangan Kuari had for nearly three years past ceased to
have any interest whatever in mawza Sulurdeba, If Badyi Nath
considered that he had a right to the six annas share he should,
when he saw the whole village confiscated by the Government and
granted to the defendants-appellants, have immediately preferred
his elaim to the shave in Court, as any person of ordinary intel-
ligence and prudence would have done. Had he thus acted, Lis
claim would have been adjudicated upon, and possibly he might
have obtained a decree which would, on his sister-in-law’s death,
have given him possession of the share. Ie, however, omitted
to have. recourse to a procedure that he obviously should have
adopted, and his claim is now, in my opinion, undoubtedly barred
by s. 20 of Act IX of 1859, as explained by their Lordships of Lhe
Privy Council.

Badri Nath is not entitled to any sympahhy. In 1854 when
litigation about the share was going on bebween -his. sisber-in<
law and Sheogolind Chand and Lialbehari Chand, in 1855 . when his
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sister-in-law sold the property with all its rights and interests to
the same two persons, in 1858 when Sheogobind and Talbehari
who were in proprietary possession of the whale of Sukuardeha,
including the share in suif, were convicted of rebellion and the
village was confiscated by the Government and was granted to the
defendants, on all these occasions Badri Nath stood by and took
no action whatever to assert his claims.  He did not sue for possession
when his sister-in-law. died in 1874, and he did not hring this
suit until the 6th March 1886, that is, only two or three days before
the expiration of a period of twelve years from the death of Gan-
gan Kuari and of about twenty-eight years, thirty-one years and
thirty-two years respectively from the confiscation and grant, from
. the sale and from the decree above referred to. Apparently for
thirty years or more he had no intention of preferring a claim for

the share, and probably he was induced by some speculation or

other to institute a suit when the period of twelve years from his
sister-in-law’s death was just about to close.

T would allow the appeal, reverse the decrees of the lower
Courts and dismiss the suit with all costs.

Strarent, Jo—I am of the same opinion.
Appeal allowed.

Before Mr. Justice Straight and Mr. Justice Tyrrell.

HARGU LAL BINGH (DErexpant) ». MUHAMMAD RAZA KEAN AND ANOTHER
(Pramwmrres)

Bwecution of decree—Aitachment—TIncorrect deseription of property sought to le
attached——Subsequent purchase of samne properly under o detree for pre-empa
tion— Civil Procedure Code, 8, 274,

In cxecution of a simple money decree against the holders of & mulj? interest in

o gertain village, who did not possess any zamindiri interest in that village, an &tﬁaélh-

ment was obtained by the decrea-holder in 1884 0f “an eight biswas zamindfiri'share of

mguza D, and nnder that attachment o sale took place in Jaiuary 1886. Meau-
while, in December 1883, a decree for pre-amphion in respsct of a sale Uy the judg-
ment-debtors in 1881 of their mud)i interests int the village, was decreed in favour of

persons who were not parties to the litigation in which tiie attachment of 1884 was

s

# First Appeal No. 194 of 1888 from a decree of Maulvi Zain-ul-Abdit, Subs

ordinate Jndge of Moradabad, dated the 26th Juane 1888,
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