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that decision, however, do not appear in the veport of the case,
Possibly it may have been based on the terms of the hond,

« T have the honour then to ask whether I am to follow that
ruling, a‘nd, if T am, what procedure am I to adopt on a person’s
applying under s. 344 to secure his subsequent attendance #ill dis-
charged or otherwise, *?

Eoasn, C.J., and Tyrezrn, J.—We ave of opinion that the case
of Koglask Chandre Shalka wv. Christophoridi (1) was rightly de-
cided and applied, and that the surety is discharged. The record
will be returned. '

Before M. Justice Straight and Mr, Juslice Brodhurst.
HAKIM-UN-NISSA (PLAINTIFT) 2. DEONARAIN AND ornrrs (DRFENDANTS).
Act IV of 1882 (Transfer of Property Ael), s. 135—Adetionable elaim— Transfer of.

claim for an amount Tess than ils value— Suit by dransferee {o enforce elaim—
Defendant not entitled to plead that terms of trangfer were vnconscionalle.

A mortgagee by conditional sale having obiained an order for foreclosurq
under Rogulation XVIT of 1806, Lis heirs, wlio were out of possassion, cxecuted g
deed of assigmment to a thirxd person, transferring to him the rights acquired by the.‘
mortgagee under that order.  Ab the time of the exeention of the deed no steps had
Been taken by the mortgagee or his heirs to bring a snil; for declaration of their title
and for possession of the property. A enit for ﬁlxaﬁ purposs was 'b‘mug}xt by the
agsignee, the defendants being the conditional vendors and also the assignors under
the deed ahove-mentioned. The latter made no defence, bub admitted 'the justice of:
the clair, and a decree was passed in favour of the plaintiff against thewm as well as
against the other defendants. o ' ' ‘

Held that the answering defendants, the conditional vendors, could not take
advantage of the terms of the assignment for the purpose of defeating the claim, on
the ground that the assignment was an unconscionable bargain, so unfair that the,

- Court shouldl not enforee it Tf 2 person who has an actionnble elaim against another

chooses to sell it cheap, that is no reason why that other ig to stand cleaved and dis«
charged of hig liability to the assignor. ‘ -

ITeld also that the answering defendants were entitled o the benefit contained
in the first paragraph of 5. 135 of the Transfer of Property Act (IV of 1882), and
would be entitled to take the Largain off the phintiff’s bhands by paying to him the

. * Second Appeal No, 461 of 1
trick Judge of Ghézipur, dated the
Ratan Taal, Subou

1887, from a decree of G. J. Nicholls, Esq., Dis~
; he 22nd December 1886, reversing n decree of Pandit
dinate Judge of Cthizipur, dated the 20th September 1885, C

(1) T L. R, 15 Clale,, 171,
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price and incidental expenses of the sale with interest vu that price frow the day
that the plintiff paid it to the date of its vepayment to Wim.  Juni Begam v, Jehangis
Ehan (1) followed. Gwish Chandrea v. Eashisavrs Debi (2) und Kaeshded Blswas
v. Satar Mondol (3) dissented from, _

On the 18th October 18862, Marbast Rai al, Tehlu Kai and Ajaib
Pial executed a deed of conditional sale of immoveable property
‘to Behari Bhagat, for Rs. 400, In June 1873, Ram Ghulam
and Bhusi; fepresentatives of Behari Bhagat, instituted foreclosure
proceedings under Regulation XVII of 1306, and an osder for fore-
closure was passed on thie 16th June 1874, On the 30th July 1384,
Ram Ghulim akd Bhiusi, being out of pdssession, and not having
commenced any suit for declaration of their title and for possession
by virtue of the order fof fomclosure, executed a deed of assignment
in favour of Musammat Hakim-un-nissa Bibi, by which they trans-
ferred to her all their rights as conditional vendeés, The deed re-
cited the inahbility of the assigriors to ﬁud fands to pro»euute a suit,
and contained tlis following passage :—

« And if, after proper endeavour, the aforesaid rights above
specified in this deed do not anyhow come into the purchaser’s
possessxon, or ﬂ1e principal with inferest is not realized, the pur-
chaser will be entitled to the refund of Rs. 200, ¢.e., half ths con-
sideration mentioned in this bond also of Wlntevel cost the pur=
thaser may have a.ctua.lly ipeurred in her 'tttempt to obtain posses-
gsion of the said 11g‘hts and of whatever sum she may have paid to
any parby as costs, &c., or any other sum that the purchaser may
have to pay in c:onnecﬁmn with this transaction will be recoverable
from the person and property, moveable and immoveable, of thie
executant.”

The present suit was brought by Musammiat Hakim-un-nissa for
proprietary possession of the property comprised in the gonditional
sale-deed of thie 18th October 1862 and affected by the foreclosure
brder of the 168th Jurie 1874, She impledded as defendants to the suit
the heirs of the original conditional vendors, and also her assignors
finder the deed of the 30th July 1884, Ram Ghulam and Bhust

(1) L L R, 0 All, 476. (@) 1. L. R, 13 Cale,, ' 145,
(3) 1 Ty R, 15 Cale,; 436,
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These latter admitted the claim and did not defend the suit. The
other defendants resisted the claim on the ground, infer alia, that the'
deed of the 30th July 1884, was a champortous transaction whick
the Courts ought not to enforee.

The Court of first imstanice (Subordinate Judge of Ghdzipur)
decreed the claim. On’ appeal, the lower appellate Court (Distriet
Fudge of Ghazipur) reversed the first Court’s judgment and dis-
missed the suit, on the ground that the terms of the deed of the’
30th July 1884 were extortionate’ and inequitable, and contrary to
public policy. This view was principally based on the smallness'
of the consideration for the deed. The District Judge observed—
« It the litigation succeeded, the plaintiff got Rs, 2,498 odd, or the
zamindéri, while Ram Ghulam' and. Bhusi got nothing™ save per-
haps the Re. 200 shown to the Registrar: if it did not succeed, they
were to pay her Rs. 200 and every cost, legitimate and illegitimate;-
the woman' chose to demand. She could say what she liked as to°
eosts and payments out’ of Court. I find that this suit is’ one’
eontrary to public policy and therefore not maintainable,”

The plaintiffyappealed-v to the High Cowrt,

Kunwar Shivanall S’I:hﬁa, Pandit jfjrlbfl]l-’iﬁ" Nath and Pandit:
Sundar Lal, for the appellant.

M, dmir-ud-din and Munshi Kaski Prasad, for the respon-
dents:

Srrareut §.—The suit to which this appeal relates was one of
some peculiarity., In order to malke the question which has been’
raised in appeal and the view I take of it intelligible, it/ is necessary
that I should state briefly the main facts out of which the litigation’
arises, Ifappears that in the year 1862 three persouns by name Man-
basi Rai, Pehlu Rai and Ajaib Rai were owners of a thirteen gandas
shave of muwuze Mahwari Kalan situate in the Ghézipur district.
On the 18th October 1862, those three persons, for a consideration
of Rs. 400, made a conditional deed of sale, the term of which was-
%o expire on the 81st Qctober 1868, in favour of one Behari Bhagat,-
who is now dead-and is represented by two persons named Ram
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Ghulam and Bhusi, In the year 1873 certain proceedings for
foreclosure under the old Regulation then in force were taken by
Behari Bhagat under his ¢onditional sale-deed, and upon the 16th
June 1874 an order of foreclosure was made. Nothing appears to
have been done upon that order by Behari Bhagat o Ly Ram
Ghulam and Bhusi, his heirs.  On the 30th J uly 1884, by a deed
of assignient executed by Ram Ghulam and Bhusi in favour of
Musammat Hakim-un-nissa, the plaintiff-appellant before us, those
fwo pergons transfeired to' Musammat Hakim-un-nissa the rights
that they had acquired under the foreclosite order of the 16th
Jupe 1874. That right, the vendors not being in possession of
or baving obtained possession of the share originally conditionally
s0ld to Behari Bhagat, consisted of aright to go into Court, if
resisted by the conditional vendor, to have it declared that undér
the foreclosure order they had a good title to the property as pro-
prietors, and to have possession of the samre by ejectment of the
vendor in possession: I kave mo doubt that, upon the face of
that assignment of the 30th July 1884, what was sold by Ranr
Ghulam and Bhusi to Musammat Hakim-un-nissa was an action~
able claim of the kind and deseription’ I have mentioned, Upow
‘the strength of that assignmrent the plaintiff has come into Court

with her present swit. It is unnecessary for me, for the purpose

of dealing with this case wp to the point if has reached in the
Court helow, to say any miore than this, that among the defences
faised on the part of the defendants was a defence that the
agreement, as between the plantiff and her vendors, was open
to objection om the ground of its being champertous, and thaf
accordingly it ought not to be recognised as giving the plaintiff &
title upon which she can come into Court and sue. The Subordi-
nate Judge, who tried the case as a Court of first instance, decreed

the plaintift’s claim for proprietary possession of the property, hold+

ing, so I understand, that the foreclosure order of the 16th June

1874 was a good and binding oider, and that upon the strength of

"3 the plaintiff as the assignee of 'theiveonditional vendees had a good
title, wpon which she could prefer the claim put forward by her in

the present suit, The defendants appealed to the learned Judgey
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and his judgment is entirely occupied with the discussion of the
single question, as to whether the plea of champerty put forward
by the defendants was a good plea and defeated the claim of the
plaintift- respondent before him, He has come to the conclusion,
for the reasons stated in his judgment, that the transfer by the
vendees of their right under the foreclosure order to the plamtn“t
was a champertous transaction, that the consideration given was
wholly ina&equa‘be for the interest passed, and that the condition
requiring the vendm to make good to the vendees all the money
expended by her in the course of tbg litigation and otherwise, in
the event of her failing to succeed in the suit to be hrought by her,
was a most onerous eondition, which no Court ought to enforce.

Tt séems to me that the judgment of the learned Judge and hig
finding of fact]has proceeded upon a misapprehension of the ruling of
the Privy Couneil to which he refers, Ile has forgotten the cireum-
stance that im this case there is no coniliet as between tlie vendors
to the plaintiff and the plaintiff in regard to the lJona jfides of the
transaction or its fairness, The vendors were defendants to the suit
in the Court below, but they made no defence. On the contiary,
they admitted the justice of the plaintiff’s claim ; and, that being so,
a decree was passed as against them, as well as' against the other
defendants: Tt must be taken as now finally determined that they
have no right to assail their assignment to the plaintiff wpon the
ground that it was an unconscionable bargain, and so inequitable
that the Court should not enforce it. That being so, it appears to
me that the answering defendants-respondents before us and the
appellants in the Court below cannot take advantage of the terms
of this arrangement between the plaintiff and her vendors for the
purpose of defeating the plaintif’s claim. Because, if a persoxn
who has an actionable claim against another chooses to sell it
cheap, that is no reason that that other is to stand cleared and
d1scha1g,ed altogether from the hablh‘uy that he is “under to the assign-
br. TInthe presenﬁ case, assuming—it must he understood T am not
deciding this questlon, because it was never entered into by the Comt{
below—that the foreclosure order was a good one, and that the de-
fendants ave themselves ot 1epxesent the original conclmoml vendory
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and that there are mno legal obstacles in the shape of limitation
or otherwise standing in the way, there is no reason that I can see
why they should not be made to pay what, I will presently point out,
the law requires them to pay, or surrender the property.

Now the learned Judge in his judgment apparently was not
aware of the provisions which are contained in s. 135 of the
Transfer of Property Act. No doubt in the two rulings of
their Lordships of the Privy Council, one Cledambara Chetty v.
Renjo Krishna BMuthw Puchanjo Naickar (1) and the other Ram
Coomar Coondoo v. Chunder Canto Mookerjec (%) their Lordships
have justly remarked that there is no law of chamiperty or main-
tenance in force in India, at any rate in the mufassél. 1 have had
myself occasion on more than one occasion to make the same obser-
vation. But in the case of Jans Begam v. Jehangir Khan (3)
I took occasion very carefully to point out what appeared to me
to be the departure, so far as India is concerned, that has been taken
in that respect by the Transfer of Property Act. I vegret that the
view I expressed in thab case was in” difference with one that had
found expression from the learned Judges of the Calentta High
Court in the case of Grish Clandra v. Kaskisauri Debe (4), and T
cannot help further regretting that I still find myself in conflict with
another judgment of the same Court of the learned Chief Justice
and Tottenham, J., in Khoshdeb Biswas v, Satar Mandol (5).

But I see no reason to alter the opinion I expressed in the
ruling to which I have referred, and it seems to me that that ruling
must be applied and ought to be applied to the present case. Ido not
think that the defendants are entitled to take advantage of the
terms of the contract by which the rights under the foreclosure
order of the 16th June 1874 were passed to the plaintiff. Tt is not

foun(l by the learned J udge nor is it suggested that there was no

contmct and no real sale: What issuggested is that there was a contract
;md areal sale, but for a most madequate price. - As T have said, I do
not think that the defendants are entitled to takeadvantage of that

() LR, 1L A, 241, (3) L L. R, 0 AlL, 476.
() LR, 41 A, 2. (#) 1. L. R., 18 Cale., 145,
(5) 1. T R, 15 Calo,, 436.

107
1888

HARTM-TN-
NISSA
.
DEONARAIN.



108 THE INDIAN LAW REPORTS. [VOL. XIIL,

1883 cireumstance, but T do think they ave entitled to the benefit of the
Tazrmom.  provision that is contained in the first paragraph of section 135
FIS54 of the Transfer of Property Act. IHeveafter when the appeal comes

pno;:imm. to be tried upon the merits and in reference to the evidence upon
the recorﬂ, and it has been found what was the true and real consi-
deration for the assignment to the plaintiff of the rights under the -
foreclosure. of the conditional sale-deed, the defendants will he
entitled, subject to their not succeeding upon other pleas, to take
the hargain off the hands of the plaintiff by paying to} the plaintiff
the price and incidental expenses of the sale with the interest on
that price from the day that the plaintiff paid it to the date when
it is repaid to her. That heing the view T take -of this case, it is
clear that the judgment of the learned Judge cannot stand, and that
it must be and it is set aside. This appeal. being allowed, the case
will be remanded to the lower appellate Court nunder section 562
of the Civil Proceduve Code for restoration to the file of pending
appeals and for disposal upon the merits, Costs will be costs in the
cause,
Bropnursr, J—I concur in allowing the appeal and remanding
the case under section 562 of the Civil Procedure Code.

Cause remanded.

1888 Before Mr, Justice Straight and My. Justice Brodhurst,

? e '
August 13. RAMPHUL TIWARI AND ANOTHER (DERENDANTS) 0. BADRI NATII
(PrarxrINg. *

Aet IX of 1859, s, 20—Fonfeiture of rebel’s properly—Limitation.

A Hindo widow in possession of a six annag zamindéxi share of her husband’s,,
sold the share in 1855 to persops who, in 1858, were convicted of rebellion, and
their estates, including the share, were confiscated by Government. The share was.
granted t5 other porsons as a veward for loyalty, and romained in their “possesssion.
until 1886; when a suit for possession and mesne profits was brongh, just before the.
expiry of twelve years from the widow’s death, by a reversioner to her husband’y,
estate, on the ground that the sale of 1855 could not: affect; more than the widow’s life.
interest, and that nothing more had heen confiscated by the Government in 1858

¥ Second Appenl No. 838 of 1887, from a decree of R. J. Leeds, Hsq,, District
Judgeof Gorakhpur, dated the 6th December 1886, cqnﬁx:mingJ'a déerec? Z;f; Mauis‘ij

Shah Ahmad-ullah, Subordinate Judge of Gorakhpur, dated the 31st J uly 1886,



