VOL. XIIL] ALLAHABAD SERIES.

Before Sie John Fdge, Kt., Chief Justice, and Alr. Justice Brodkupyst.

ABDUL MAJID (DrcREE-HOLDIR) ». MUHAMMAD FAIZULLAY aND ANOTHER
(Y upGuENT-DEBTORS) .+
Zwecution of decree— Aot XV of 1877 (Limitation Aet), sch. ii, art. 179 (&)~ Step
inaid of execulion’—dpplication by transferee of decree Jor sale of kypothecas
ted property~Non-registration of deed ofamgum&nt——- Croil Procedure Code,
8. 282%—.det IIT of 1877 (Registration Aet), ss5. 3 17, 47, 49—Hffeet of subsequent
registration.

On the 13th Novemher 1886, the assignee of a decree for sale of hypothecated
property applied, under s. 232 of the Civil Procedure Cade, for execution of the decres,
but, objection being raised, that the deed of assignment had not heen registered, sub-
sequently applied for the returt: of the deed that it might be rogistored, and it was
returned accordingly. The deed was afterwards duly registered. The next u.pyhcatmn
for execution of the decree was made on the 25th April 1888.

Held (i) that the deed of assignment was not a document which conipﬁsed
immoveable property within the meaning of s. 49 of the Registration Act (IXX of 1877),
& decree for sale net heing immoveable property a8 defined in & 33

(ii) that consequently, although the assignee might not, under the latter portion
of s. 49, use the deed for the purpose of proving his title, there ,was mo provision in
the Ack saying that he should not take title under the deed ;

(iii) that the position of the assignee when he made his application on the 13th
November 1836 was that he was unable to prove that there was a title by assignment
in himself

{iv) that the subsequent registration cured the absence of registration on the
13th Novemberi1886, and, under s. 47 of the Registration Act, the document thereupoxi
had full effect, and related back to its executbion ;

(v) that the application of the 13th November 1886 wasa shep in 2id of execution
of the decree within the meaning of art. 179 (4) of sch. ii of the Limitation Act ()&V
of 1877), and that the application of the 25th April 1888, was within time.

Tar facts of this case appear from the jndgment of the Court,

Babu Jogindro Nath Chaudhyi, for the appellant,

Munshi Madho Prasad and Babu Rajendro Nuth, for the res*
pondents, & '
" Epen, C.J., and Bropuurst, J.—~This appeal arose out of pro-
ceedings in execution. The question here is, whether an application

* Appenl No. 1136 of 1889 from a decree of A. M. Markham, Esq. District
Judge iﬁco‘zl?gnﬁl:eilated 2nd Augnst 1889, confirming a decree of Babu Slheo Sahal,
Munsif of l{asgan;], dated the 1oth Mazxch 1889,
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which was made on the 25th April 1888, was made within time
having regard to art. 179, sch. ii of the Limitation Act. That
application was made by an assignee of a decree-holder, to whom
the original deeree-holder had assigned the decree and all benefits
arising thereunder, That assignment was made on the 16th Sep-
tember 1886, and on 18th November 1386, the assignee, appellant
here, applied under s. 232 of the Code of Civil Procedure to have
his name substituted and for execution. Natices were issued, and
on the 30th November 1888, the origin:l decree-holder appeared
and admitted that he had assigned the decree to Abdul Majid, the
assignee. On the 10th January 1887, the judgment-debtor raised
objections on the ground that the deed of assignment had not been
registered, and on the 11th February 1887, Abdul Majid, the as-
signee, throngh his vakfl, applied to the Court for an adjournment
of his application, that it might stand over for a fortnight, and
that the deed of assignment which was on the file might be returned
to him in order that it might be registered. On the same day the
Munsif ordered the deed to be returnmed, and passed an order to
the effect that the case may be struck off for the present. The
deed of Abdul Majid was duly registered after it had been returned
by the Munsif. Now,if the application of the 13th November
1886, was a step in aid of execution or can be treated as such,
the present application of the 25th April 1888 has heen made
within time. Mr. Bajendro Nath, for the respondents, here judg-
ment-debtors, has contended that Abdul Majid had no title on the
13th November 1886, as assignee, and that the application which
was made on that day could not be treated as made by an assignee
of the decree-holder, and, as it was not by the original decree-holder
himself, he contends there was no step in aid of execution on the
13th Noyember 1886, within the meaning of art. 179, sch. i of
the Limitation Act, He has cited several authorities. Those author-
ities are as follow, Gopal Narayan v. Trimbak Sedaskiv (1), Koog-
Lal Chowdhry v. Nittganand Singh (2), Ulfatunnisa v. Hosatn K han
(8), Raju Baluv. Krishnarav Bom Chandra (4), Maltongeney Dossee

(1) T. L. R, 1 Bom, 287.. . (33 T. L. R, 9 Cale. 520,
'(2) T L. R., 9 Cale. 839, (4) 1.1. R, 2 Bom, 273"
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v. Ram Naraian Sadkhan (1), Martin v. Sheo Raw Lal (2). 1t
appears to us that those authorities are wide of the‘dquestiou we have
gotto decidehere, Those authorities show thata document which
must be registered under the Registration Ach cannot, until it is
registered, be given in evidence so as tc affect lmmoveable property,
Being carefully looked at, those authovities appear fo decide no
more. Now it appears to us that in order to support Mr. Rajendio
Nuih’s contention, that iz that the assignee on the 13th November
1886, had no title in fact as assignee, it world be necessary to hold that
this deed of assignment was a document which comprised immove-
able property. I it did comprise immoveahle property, theve is no
doubt that being unregistered on the 13th November 1836, it
came within the earlier part of s. 49 of the Registration Act which
says “ No document required by s. 17 to be registered shall affect
immoveable property comprised therein.” What was comprised
in the document in question was an assignment of a deeree which
had Leen passed on an hypothecation hond, which decree eould have
been enforced by bringing an immoveable property which was com-
prised in the bond to sale. Tt would in our opinion he straining
the language to hold that a decree for sale on a hypothecation
hond was immoveable properby ; certainly it would not appear to
be immoveable property as immoveable property is defined in s. 3
of the Registration Act. If this document was not a document
whicl: comprised immoveable property within the meaning of s. 49
of the Registration Act, we cannot see any provision in that Act
which says that the assignee should not take title underit. Itis
quite another question whether he could use it for the purpose of
proving his title. - The distinction may appear a fine one; but we
must remember that the Registration Act preseribes a penalty for
non-registration and euts down the free action of the parjes; there-

fore we ought not to construe it so as to cut down the action of

the parties further than the wording of the Act somypels us to do.
The provision. in the latter portion of s, 49, namely, that a document
such as this which requires to Dbe registered unders. 17 shall not
(1) L. R, 4 Cule. 83. @ L LR, 4AL 22,
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be received as evidence of a transaction affecting immovealle pro-
perty, appears to us to apply. In effect the object which the Le-
gislature had ini view in passing the Act was to make registration
a condition precedent in a case like this, not to the existence of the

- title in an assignee, but to the proof that such title existed, In

our opinion the document having been subsequently duly registered,
it had full effect and related hack to its execution : that appears
to be the effect of s. 47, and the mere fact that it was not vegis-
tered on the 13th November 1886, was cured by the subsequent
registration, As we regard the position of the parties it was this;
the assignee in fact of the decrec when he made his application on
the 13th November 1836, was unable to prove that there was a
title by assignment in himself. It wasa case of failure of evidence,
and we consider that the application he made on the 11th February
1887, was a reasonable one, and was mot an application in any
gense to withdraw his applieation of the 13th November 1836,
We think that the Munsif on the 11th February 1887, did not
treat Abdul Majid’s application of that date an application o
withdraw. The fair meaning of his order was that the case might
stand over for the present, and not that he dismissed the application..
In the case of Ganpat Pandurang v. ddaiji Dadabhai (1) an
adjowrnment was allowed to a party to obtain registration of a
deed under which that party claimed. In conclusion we are of
opinion that the application of the 13th November 1888, was a
step in aid of exceution, and that the application of 25th April
1888 was within time, The deerees in the Court below will be
set aside, and the case will be remanded to the fivst Court, which
will reinftate the application of the 25th April 1888, and proceed
to dispose of it according to law, The appellant here will have
the costs hiere and hitherto lLelow,

Cause remanded,-

(1) L. L. R., 3 Bom, 812,



