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CIVIL REFERENCI.
Befora Sir Jokn Edge, Kt., Chicf Juslice, Br. Justice Straight and, Br. Justice
Ralmood.

RADHA BAYI (Dererpant) ». NATHU RAM (Pramriee).®

Stamp--Promissory note not chargeable with duty of G, 10 or 12 ennas—Such pro-
missory nofe wrilten on dinpressed sheet of proper value bearing the word
 undi”— Note duly stumped—det T of 1879 (Stamp Aet), ss. 3 (10), 9, 88, 34,
57— Bules Ly Governor-General in Councile~Notification No. 1288 of 3rd
Muarch 1882, Rules 3, 4, 6—Notificalion No. 2055 ¢f 1st December 1882, Rule
6.

The effect of Notification Ko. 2055 of the 1st December 1882, amending the
Rules made by the Governor-Generalin Council under s. 9 of the Stamp Act (T of
1879) and published in Notifisation No. 1288 of the 3rd Morch 1882, is not to pro-
hibit all promissory notes cxcept those chargeable with a duty of 6, 10 or 12 annas
being wribten on impressed sheets heaving the word « Zundi.” A Rule which says that
certain promissory notes shall be written on impressed sheets bearing the word “ Zundi,”
cannot he interpreted as enacting that other promissory notes shall not be written on
impressed paper of the proper vulue if it happens 1o bear the word  hunde.”

A promissory note for an amount not exeeeding Rs, 200,. payable otherwise
than on demand, bnt not wore than one year after date, and requiring a stamp of
two annas, is duly stamped if written on an hiapressed sheet of the value of two annas,
thongh that hmpressed sheet bears the word ¢ Jundi”?

Tats was a reference to the High Court under s, 617 of the
Civil Procedure Code by the Judge of the Court of Small Causes
at Allahabad. The order of reference was as follows :—

“This suit is based on an instrument which, according to the
terms of it, is a promisgory note, eontaining as it does an uncondi-
tional undertaking to pay a certain sum of mioney to the plaintiif,

It is written on an impressed sheet of the value of two annas,
bearing the word ¢ Zundz.

f

“The only plea raised on behalf of the defendant is that the
instrument is madmissible in evidence, not being duly stamped
according to the rules laid down by the Goyernment of India.

* Civil Reference (Mis. No. 67 of 1890), under s. 617 of the Code of Civil

Xi‘{):}‘;’gg;;by Babu Promoda Charan Baneri; Judge of the gourt of  Small Causes at
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“Bys. 34 of Aet T of 1879, “no instrument chargeahle with
duty shall be admitted in evidence,” wuuless such instrument is duly
stamped.’

“Under clanse (10) of s. 3, “duly stamped’ means ¢stamped
or writben upon paper bearing an impressed stamp, in accordance
with the law in force in British India when such instrument was
executed.’

“8. 9 provides that ‘all duties with which any instruments are
chargeable shall be paid, and such payments shall be indicated on
such instruments, by means of stamps (@) according to the provi-
sions herein contained, or /4) when no such provison is applicable
thereto, as the Governor-General in Council may by rule direct.’
Rules so framed have by s. 57 the force of law,

“If therefore the instrument on which the elaim in this case is
founded has not heen stamped according to those rules, it is not
admissible in evidenes,

T may chsorve that the instrament in question is not one which
might under s. 10 bestamped with an adhesive stamp of one anna,

“The question for consideration is whether the said instrument
has been stamped in accordance with the rales made by the Governor-
Greneral 1n Couneil.

«Those rules were laid down in Notification No. 1288, dated
Bed March 1882, published in page 131 of the Guazette of India of
that year. Rule 8 prescribes two kinds of stamps for indicating
stamp duby, »7z., impressed stamps and alhesive stamps. The
former includes impressed sheets, or sbeets of paper bearing the
ipgpression of stamps of different wlues engraved thgreon, and
‘ nnpwsr:ed labels..
“ By Rule 4 '111 instruments chargeable with duty except kundis
may be written on impressed sheets, and, except as provided by s, 10
of the said Act and by these rules shall be so written.’

“Rule 6 provides that Zundis shall he written on impressed
ﬁheets bearing the word ¢ Jundi.’
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« The rules therefore lay down a distinction between impressed
sheets bearing the word ¢ Auadi’ and all other impressed sheets,
and they seem to prescribe that Zuidis only should be written ox
sheets of the former description, and all other instruments on those
of the latter degeription..

“« This is further apparent from Rule 6A preseribed by Notifica-
tion No, 2955, dated 1st December 1882 (Gazelte of Tudiay, p. 487),
whicly runs thus :—

¢ Promissory notes drawn or made in British Indis and charge-
able with a duty of aunas 6, 20 or 12 shall be written on impressed:
sheets of those values bearing the word ¢ fundi.’

“ Thig rule by implication divects that all promissory motes other
than these mentioned in it should be written on impressed sheets
not bearing the word ¢ Zundi’, so that if a promissory note which iz
not chargeable with a duty of annas 6, 10 or 12 Be written on aw
impressed sheet bearing the wovd “hundi *, it cannot be held to be pro-~

- perly stamped in accordance with the rules framed by the Governor~

General in Council.  As the promissory note on which the claim
in this case is based was chargeable with a duty of two annas only;
it should not, according to those rules, have beem written on aw
impressed sheet beaving the word ¢ Zundi,” and was not therefore-
duly stamped within the meaning of cl. (10}, s, 38, In this view
the contention of the learned counsel for the defendant seems to be
correct,

“ The learned pleader for the plaintiff has, however, drawn my
attontion to the fact that the invariable practice in this district,
including that of the banks here, has been for promissory notes to
be written on impressed sheets bearing the word ¢ Jundi,” and he
argues thit if the defendant’s contention be allowed and the pro-
missory note in suit and similar other promissory notes he held to
be improperly stamped, the result will be that many dishonest debtors:
will be able to evade payment of just debts by taking advantage
of their' own neglect to execute properly stamped instruments, This
circumstance cannot in my opinion be taken into consideration in the
decision of the question wow before me, but it certainly makes it
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desirable that there should be an authoritative ruling on the point,
The leared pleader has also filed copies of two unreported decisions
of the Hon'ble Ifigh Court in which it was held that promissory
notes payable on demand were properly stamped if written on
impressed sheets hearing the word ¢ Zundi’ One of these cases
was Small Cause Court reference No. 106 of 1885, dated 15th June

1885, upon a reference made by myselt from Agra. The other

case was Ist appeal No, 50 of 1885, decided on 16th Novemler
1885. Those cases were not on all fours with the present suit, but
the principle involved seems to have been the same, and the resnlt
of those rulings was that promissory notes written on ¢ hundi”’
paper were properly stamped. The arguments for a contrary view
were apparently not submitted to the Hon'ble Judges for their
consideration, _

¢ Having regard to the fact that these two rulings exist, and
also to the fact noticed above that the practice hitherto has heen
for such instruments to be written on sheets bearing the word
¢ hunds T deem it desirable to refer the case to the Hon'lble High
Court for an authoritative decision on the following question :—

¢ Ts a promissory note not chargeable with a duty of annas 6,
10 or 12, written on an impressed sheet bearing the word € Aundi,”
duly stamped within the meaning of the Stamp Act (I of 1879)
and admissible in evidence ¢ _

My, 4. H. 8. Reid, for the defendant, appeared in support of
“the objection that had been talen to the promissory note.

Pandit Suwdar Lal, for the plaintiff,

Boes, C.F —This is a veference under s. 617 of the Code of

Civil Procedure from the Officiating Small Canse ComrtaJudge of
Allahiabad in which he asks :—¢ Is a promissory note not chargeable
with a duty of annas 6, 10 or .12, written on an impressed sheet
bearing the word ¢ Aunds,” ¢ duly stamped’ within the meaning of
the Stamp Act (I 0£"1879) and admissible in evidence 7’

.. The question is larger than that which we need consider in’ this

particular case. I propose to confine. my answer tqt‘he. guestion as.
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applicable to the particalar promissory note as to the admissibility
o0f which the doubt arose. Tt was a promissory note payable other-
wige than on demand, hut not mote than one year alter the date,
1t was for an amount which did not exceed Rs, 200, and reading
s. B of the Act in conjunction with clatse 11 of the first schedule,
it was a note which required a stamp of two annes only.  The note
in question was written upon stamped impressed paper of the value
of two annas, hut that paper bore the word “ Aundi,” and the conten-
tian on bohalf of the defendant in the snib is that inasmuch as the

impressed paper bore upon it the word “/Zuud,”

1t was 1mpressed
paper upon which a promissory note of this deseription could no
lawtally be written so as to comply with the requirements of the
Stamp Act and the rules framed by the Governor-Gieneral in Couneil
ander . 9 of the Stamp Act, which rules have the force of law
nnder €. 57 of that Act.

It 1s quite clear that a promissory note, in ovder to be duly
stamped, must be written on impressed paper of an amount equiva-
lent to the stamp required. It is also clear that Aundis payable
otherwise than on demand, but not more than one year after date or

- sight, and for amounts not exceeding Rs. 30,000 in individual value,

must Le written on impressed sheets bearing the word « fandi,?

1t has been contended that the effect of Notification No. 2955
of the 1st December 1882, amending the rules published under
Notification No. 1283 of the Jrd March 1882, is to prohibit all
promissory notes except those churgeable with a duty of annas 6,
10 or 12, being written on impressed pabe‘f beaving the word
“hundi” X cannot so read the rales.  The rule of the 1st Decem~
ber 1882, so far as it is material, is as fallows s—

£
“(a). After Rule 6, the following Rule shall be inserted :—
“6(A)., Promissory notes drawn or made in British India and

chargeable with & duty of annas 6, 10 or 12, shall be written on
impressed sheets of those values hearing the word ¢ Aundi,

That may, or may not, have been an absolutely unnecessary
rule, Whether it was so or not it is not necessary to enquire ; bat
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a rule which says that certain promissory notes shall be written on
paper bearing the word “ fundi” cannot be interpreted as enacting
that other promissory mnotes shall mot be written on impressed
paper of the proper value, if that paper happens to bear the word
“hunde’ .

Under ¢. 9 of the Stamp Act the Governor-General in Couneil
had power to regulate amongst other things (1) in the case of ecach
kind of instrument the description of stamps which may be used,
and (3) in the case of Zundis the size of the paper on which they
are written. Now, in this case the stamp impressed on the paper
is of the full amount required for this particular promissory note,
and the fact that that paper would be the paper requirel for a Aundi

requiring a two-auna stamp cannot alter the fact that the paperis .

of the full amount of stamyp duty for the promissory note in question,
or cause that promissory note to be considered as having heen written
on paper which was not duly stamped for that purpose. If the Gover-

nor-General in Council had enacted by rule that Zundis should be
wribten on Llue paper, such an enactment alone could not be construed
as prohibiting the writing of promissory notes on blue paper. Such
a prohibition as is contended for in this case must be specifically
enacted, if any such prohibition is intended, In my opinion the
promissory note-in question was written on duly stamped impressed
paper of the requisite amount, and the promissory note, so far as
it depends on the stamp, is admissible.

Strarent, §.—By s. 5 of the Stamp Act it is declared that cer-
tain instroments shall be chargeable with duty the amountof which
is to be found indicated in the first schedule to the Act, In that
first schedule art, 11, a document of the kind to which this case
las reference requires a two-anna stamp. Bys. 9 of the Stamp
Act it is declared that all duties with which instruments “are charge-
able shall be paid, and such payment shall be indicated, by means
of stamps. This provision is to be given effect to, either in accord-
ance with other provisions contained in the Act itself, or,' where

there is no such provision, in accordance with rules which may be -

made by the Governor-General in Council, These rules are to deal
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with, firstly, in the case of every instrument, the description of
stamp to be used ; secondly, where impressed stamps ave to be used,
the number of stamps to be used; and, thirdly, in the case of
Jiundis the size of the paper on which instruments of that sort
are to be written. No doubt that section earmarks these particu-
lars as amongst  other matters,” which such rules may rvegulate ;
but, in my opinion, these rules must be limited within and con-
fined to the purposes of that particular section, namely, the duties
with which the instruments are chargeable and the indication of
payment on such instruments, By s. 57 of the Stamp Act, rules,
if made by the Governor-General in Council, have the force of
law, and it is common ground hetween the parties in this case
that the qﬁes‘nion of this reference must he answered upon the
rules of March 1882, as amended by the Notification of the st
December * 1882, By the rules of the 3rd March 1882, it is
declared, in accordange with the powers conferred by s. 9 of the
Stamp Act, that there shall be two kinds of stamps for indicating
the payment of duty on instruments under the Indian Stamp Act
of 1879 ; wiz, (#) impressed stamps, which are divided info two
classes, impressed sheets and impressed labels, and (7)) adhesive
stamps, It is admitted by the learned pleader for the plaintiff
that the promissory note, upon which his client hrought his suit,
was required by s. 4 of the Governor-Greneral’s rules to be written
on an impressed sheet, <.e., upon a sheet of paper bearing the
impression of a stamp of a particular value, and that it was so
written is not denied on the part of the defendant. It is contend-
ed for the defendant, however, that because upon the particulav
piece of paper on which this promissory note is written the word
¢ hundy’ appears, therefore the paper is not an impressed sheet of
the kind contemplated by Rule 4. Both the learned counsel for
the defendant and the learned Small Cause Court Judge apparently
based their arguments on the Notification of the lst Docember
1882, 4.e., the argument is this, that because the Notification of
the Lst Deeembel 1882, says —“Promissory notes drawn or made
in British India and chmoeable with a duty of annas 6, 10 or 12,

“shall be written on impressed sheets of those values bearing the
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woid ¢ hundi,” therefore no othér promissory mote requiring a
less stamp can be written on such impressed paper, and if it is
written on such impressed paper it is neither more nor less than an
ynstamped . document, - Now it is, I'believe, a golden rule of all
Judges who have to administer the laws relating to stamps and
cognate matters that the provisions of such laws are to be construed
strictly, and whenever there is any ambiguity or doubt, in favony
of the subject. Consequently, following such 1ule and believing
it to be a sound and a just rule, I shall not hold that this doeu-
ment is an unstamped document unless I find anything in the
Governor-General’s rules which places it beyond all doubt that
this is so. In my opinion there is nothing in those rules which
' says this, and I hold that the paper upon which this promissory
note is written is mone the less an impressed paper bearing the
impression of a two-anna stamp, because it happens to have the word
¢ hundi” written on it,and T therefore entively agree with the answer
$0 the reference proposed by the learned Chief Justice. ,

Mamumoon, J.—1 also agree, and agree so entirely with what has -

fallen from the learned Chief Justice, and also with what has heen
stated by my brother Straight, that T have no desire to deliver a
separate judgment other than showing the reason why I concur
with them. The first point which I notice is one of the curious
things which do occur oceasionally in legislation, namely, the passage
of a bill through the Legislature without a preamble. This is

one of those exceptional enactments, and I ean imagine that it was.

convenient not to have a preamble to such an. enactment, just in
the same way as & preamble was apparently thought unnecessary
in passing ‘the -Court Fees Act (VII of 1870), . The Legislature
might not have been. anxious ‘to explain the reasons of these two
enactments, but that reason can be mothing other than that they
were taxing the Indian population, a statement which might not
quite have suited the comfort of the Indian populamou had the
enactment begun by saying something to this effect; ;¢ ‘Whereas
it'is expedient to impose fur‘uhel taxes upon the people of Indm,,
2
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T suspect this would be somewhat the imaginary preamble which

“would precede both these enactments, but the adage is right,—* some-

times silence is golden,’

Still the enacting part has to be attended to, and in doing so
we look not only at the preliminary part, which is merely instruc.
tive, but also at the imperative mandate of the Legislature, and it
says (s. ) :— Subject to the exemptions contained in the second
schedule, the following instruments shall be chargeable with duty
of the amount indicated in the first schedule as the proper duty
therefor respectively,” and then follows the specification of docu-
ments which includes this promissory note of the 4th January 1887,

for the sum of Rs. 200, payable after not more than one year, and

bearing interest at 12 per cent. per annum. TItis clear that, notwith-
standing the absence of a preamble to the statute it is nothing other
than a penal statute as understood in the law for the purposes of
interpretation. It is also penal by dint of s. 84, wiz., that “no
instrument ehargeable with duty shall be admitted in evidence for
any purpose by any person having by law or consent of parties
authority to receive evidence, or shall be acted upom, registered or
authenticated by any such person, or by any public officer unless
such instrument is duly stamped :”” and then follows a proviso in
three clauses to which I do not wish to refer. These two sections,
namely, ss. 5 and 34, leave to me no chance of doubting that this
statute should be interpreted in the fashion described by my brother,
Straight, and indeed in cases of doubt itis impossible to do otherwise
than interpret Acts in favour of the subject, that is, not in favour
of the State.

There are three other sections of the enactment to which I wish
to refer. The first is 5. 55, which enables the Grovernor-General in

.(* » .
 Council to make rules consistent with the statute ““for regulating

the supply and sale of stamps and stamped papers, the persons by
whom alone such sale is to he conducted, and the duties and
remuneration of such persons,” The next section is s, 56, which
gives to the Governor-General in Council power to “make rules
consistent herewith to carry out generally the purposes of this Act,”
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and then comes s. 57 of the enactment which gives to the rules so
made the authority of an Act so soon as they ave published in the
Gazelte of India.

In this case all these ceremonies or formalities required by these
three sections have been gone through, and in the present case the
argument of Mr, Reid rests mainly om the notification of the
Gazetie of Fndio in relation to these matters. The learned Chief
Justice and my learned brother, Straight, have already dealt with
these rules 50 well and so completely in accordance with my own
judgment that, beyond saying this, I wish to say nothing about
them.

But because I have always entertained for Sir Michael Wes-
tropp, the lenrned Chief Justice of Bombay, as high a respeet as
a lawyer and as a Judge as I entertain for the present Chief Justice
of this Court, T wish to read one passage from a judgment of Sir
Michael Westropp in the case of Dowlatran Harjiv, Vitho Radkajt
(1). Sir Michael Westropp said :~—

% The imposition of such excessive and minute details wonld be
pitfalls to the unwary and would, by frequently invalidating docus
ments, press harshly upon the illiterate classes, and overthrow thou-
sands of honest transactions without preducing any such advantaga
eous result, in the form of revenue to the State, as would compensate
it for the discontent which would be occasioned. The Legislature

‘has avoided such stringent details, and it scems fo us to have satis.
fied itself by legislating against defacement of the impressed stamp,
~and against such a mode of penning the document as wonld admit
of that stamp being used for or applied to any other instrument.”

I have read this passage especially becanse it might be regarded
by some as obiter dictum, and certainly, from one point of aview, I
do not deny that it may be so regarded. No doubt Chief Justice

Westropp in giving expression to these views felt it his duty to.

make it clear in his judgment that Judges when they are called
upon to interpret, perhaps laxly-worded, statutes, must always
remember the general rules of interpretation, which by dint of their
() I. L. R., 5 Bom, 18,
11
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being trained lawyers they are able to keep present to their minds,
in spite of the lax use of phrases and conjunctions whether disjunc-
tive or conjunctive, and of the disregard of the proper use of
prononns, '

In the present case, if it had not been my good fortune to agree
so entirvely with what has fallen from the learned Chief Justice and
my hrother, Straight, I should, n view of the rules framed by the
Government of India, have had to think not once, hut twice, as to
whether or nor they were © consistent > with the enactment within
the meaning of ss. 55 and 56 of the Stamp Act (I of 1879). ‘

I am saved from that mnecessity Ly the manner in which the
case has heen dealt with by the learned Chief Justice and my brother
Straight, and I have only to say that I agree with theiv order.

APPELLATE CILVIL.

Before Sir John Bdge, Kt., Clicf Justice, and Mr. Justice Brodlurst.
SIIB SINGH (Drrexpaxt) o. SITA RAM (PLAINTIFR). *
Bxecution of decree—ditachment of delé—Order profibiting ered itor from recovers

ing debt—Suit for real under attachment— Civil Procedure Code, s, 268 (a)-—

Aet XV of 1877 (Limitation Act), s, 15—Injunction or order slaying a suit.

8. 268, clause (@) of the Civil Procedure Code, does not mean that, \'\vhile a deht
is under attachment, the person to whom the debt was originally owing, should Be
burred from bringing a suit in respect of it.  'What it probibits is the recovery of the
debt, and the paywment of it by tho debtor to the creditor,

Semble.—An order of attachment under 8, 268 of the Civil Procedure Code is
not an injunction or order staying a suit within the meaning of s. 15 of the Limita«
tion Act (XV of 1877).

Tue plantiff in this case, Sita Ram, was zaminddr and Jambar-
dér of a'village Leha Alampur, and the defendant Shib Singh was
his tenant. The suit was for recovery of Rs. 2,027-11-4, arvears
of rent, under s. 93 (a) of the North-Western Provinees Rent Act
(KIT of 1881), and was instituted in the Court of the Assistant

* Becond Appeal No. 892 of 1858 from a decrée of H. 1. Evans, Esy., Distriet
J udgprof_ Abgar}x, dated the Gth March 18885, confirming a deerec of Maulvi Muhame
wad Kariny, Assistang Collectorof Aligarh, datod the 30th Mavch 1887,



