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Refore Sir Joln Edge, Kt., Chief Justice, Mr. Justice Sirarz'giit, M. Justice
Tyrrell, Mr. Justice Rrodhurst, and Ir. Justice Makmood.
MAHESH RAI AND orHERS (DETENDANTS) v. CHANDLATR BAT 4¥D OTHIRS
’ ' (PrarxTIrEs.)®

Jurisdiction—Civil and Revenwe Courts—Suit for declaration iat tesanfs are
shilimis and not occupancy levanls, and thal dieir koldings are plaintif str
land——Adot XILof 1831 (N -, P. Reat def), £5. 10, 95 {o)—def ITX ¢f 1873
(N-W. P. Land Revenue Act), s, 241—det Iof 1877 (Epceifie Relisp dof), 5. 42,

The effect of s, 95(a) aud s 10 of the North-Western Provinces Rent Act
(XII of 1881) is to deprive the Civil Courts of jurisdiction to take cognizance of any
suit the object of which is to declare, as between the zawinddr and tenuuts, the statos
of the tenants.

A Civil Court has no jurisdiction to entertain a suib in which, the defendants
being admittedly the tenants of fhe plaintiffs, the plaintiffs pray for a decluntion
that certain entries of the defendants in the revenue records as oceupaney tenants, and
certain orders of the Revenue Courts maintaining those enfries, Le set aside, and
that the defendants are shikmis and not occupancy tenants, &nd thit the land in
question is the plaintiffs* sfr land. Sach a suit cannot be brought within the Civil
Court's jurisdiction . by “dropping all the reliefs claimed except the last mentioned
declaration, that being merely of importance as incidental to the previcus ones, and
a8 a roundabout mode of oblaining a declaration that the defendants arenot the plain.
tiffs’ occupadey tenants. ' ’

Per Bdge, C.J., and Malmood, J—Whether the last-mentioned prayer i ond
which conld be brought under s, 42 of the Specific Relief Act, gucere,

Per Straight, J:-—The suit might also be considered as one to set aside orders
passed by the Settlement Officer in the discharge ofbis duty for the purpose of corrects
ing the jamabandi as a part of the record of rights, and thus the furisdiction of the
Civil Court was batred by s. 241 of the North-Western Provinces Land Revenue Act

(XIX of 1873),

Turs silt was instibuted under the following ecivcumstances,
The plaintiffs were zamindérs and the defendants were tenants of
certain villages in taluga Unjiar in the district of Ghézipur, The
holding occupied by the defendants was 17 bighas in extent, and at

the settlemsent of 1840 was recorded as the sfr land of ;né Chattar -

Rai, the ancestor and predecessor in title of the plaintiffs Chandar
Rai and Siparas Rai. The names of Chandar Rai and Siparas Rai,
and of their co-sharers Hira, Jaimangal,” Bhairo, Rambandan, and

* Socond Appeal No, 889 of 1887 from a decree of G. J. Nicholls, Rsg., Districﬁ
Judge of Ghfizipury dated the 15th April 1_887,, reversing » decree of Pandit Kashi
Narain, Subordinate Judge of Ghzipur, dated the 20th April 1886,
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Ram Prasad were recorded in the jamabandi, from 1857 to 1862,
in respect of the 17 bighas, which were always shown as sir la.nfl.
Tn 1862 a change was made, the defendants being then recorded in
the jamabandi as occupaney tenants in respect of the 17 highas,
and from that time the land was no longer described assiv. 1% was
entered as “share of Chandar Rai, Siparas Rai, Kali Charan Rai,
Kauleshar Rai, kashtkars’” TIn or about the year 1288 fashi
(1881 A.D.) at or shortly before the revision of the settlement
of the district, the plaintiffs became awave of the nabure of the
entry in the jamabandi, and they filed an objectioun in the Settle-
ment Department to the effect that the land was their sir land,
and that the defendants were in possession as their shikmi sube
tenants, and not as occupancy tenants, and that the entry of the
defendants” names as oceupaney tenants had been brought about
fraudulently and by collusion with the patwarl. The objection
came before the Assistant Settlement Officer, whose order thus de-
seribed the issme between the parties: “The plaintiffs’ claim is
that the sir belongs to them, and that the defendants ave shikmi
sub-tenants, and that the plaintiffs receive rent at the rate of

Rs, 5, The defendants plead that 17 highas in six maumas are

held by them as prineipal temants at a rent of Rs. 17-13-0, at the
rate of Re. 1 per higha; that the groves Nos. 295, 111, and 112
are within their cultivatory helding, and that Nos, 295, &e., haye
been planted by their ancestors.”

The Assistant Settlement Officer decided this issue in favour
of the plaintiffs, and he held that the 17 bighas were their sfr land,
of which the defendants were in possession as shikmis oaly, and
he directed that the jamabandi shoeuld be amended accordingly,
The -defendants appealed from this decision to the Settlement
Officer, who, by an ovder dated the 13th August 1884, reversed the
Assistant Settlements Officer’s ovder, and held that the defendants
were oceupancy tenants.of the 17 bighas, which were not ofr land,
On further appeal, this decision wag affivmed on the 6th November

1884 by the Commissioner of Benares, and on the 27th March
1885 by the Board of Revenue,
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On the 24th November 1885, the plaintiffs instituted the pre-
sent suit in the Court of the Subordinate Judge of Ghizipur,
The plaint, after reciting the orders passed by the Revenue Courts,
continued :—

“As this finding of the Revenue Department clearly affects
our rights injuriously, and as there is no other means of getting
relief exeept by instituting a suit in Court, therefore the plaintiffs
pray judgment as follows ;—

“That o declaratory decree be passed in plaintiffs’ favour and
a,gamst the defendants in respect of 17 highas 1 biswa 13 dhuys of
sir land as per numbers given below, situated in taluga Unjiar,
pargana Garh, valued ab Rs. 2,185-0-0, and it be declared that the
Iand claimed is the plaintiffs’ sir; that the defendants’ allegation
and adverse possession seb up by them in respect of the said land
be held as null and void, and that the whole of the Court costs be
sllowed,

“That the judgment of the Revenne Court, so far as itis
injuricus to the plaintiffs’ yights, be declared as set aside and of
no effect.

¢ That it shonld also be decided that the defendants’ possession
is as sub-tenants (usame shikmis) under o settlement for a short
period, which in no way affects our sfr land,

«“The cause of action arose on the 13th August 1884, when the
defendants were held to be occupancy tenants.”

The Court of first instance (Subordinate Judge of Ghizipur)
dismissed the sutt, The lower appellate Court (District Judge of
Ghézipur) set aside the firsh Cowrt’s decree and allowed the claim,

The defendants appealed to the High Court, Their fast ground
of appeal (repeating the contentions which they had raised in
both the lower Courts) was :— :

% That the tenancy of the appellants in vespeet of the land i 111
suib helongmg to the plaintiffs-respondents . being admmted it was

for the Revenue Couwrts to determine the nature of such tenure,:

and the suit is not cognizable by the Civil Couwrts.” -
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Mr. C. I, Hill and Pandit Sundur Lal, for the appellant‘s.

The Hon, 7. Conlan, Mr. @. T. Spankic, and Mr, dnir-ud-din,
for the respondents.

The case came for hearing before Bdge, C. J., and Brodhurst, T,
who passed the following order s—

«We refer this case to the Full Bench of five J udrres so far
only as the question of the jurisdiction of the Civil Court is cons

cerned.’”

At the hearing before the Full Bench, Mr., &. 7. Spanikie, on
behalf of the appellants, withdrew the second and third prayers
contained in the plaint; and the case was argued solely on the
question whether the suit was maintainable in a Civil Court as a
suit.for a declaration that the land in dispute was the plaintiffs’

sir land.

TEoan, C.J.—In this case the plaintiffs are zamindfrs of a mahal,
and the defendants were admittedly tenants of the plaintiffs, I Ay
adutittedly, hecause thete is no question here of suing a trespasser,
The plaintiffs said that the defendants were their tenants, and
the defendants admitted that they were tenants of the plaintiffs,
The only question between the parties was whether the defendants
were, as the plaintiffs said they were, the sZifms tenants of the
plaintiffs or the occupancy tenants of the plaintiffs as the defen-
dants alleged that they were. The question arose on the revenue
side. On that side it was decided in three different appeals, ending
with the Board of Revenue, that the defendants were occupancy
tenants of the plaintiffs, It is not material whether that point

- was ever decided on the Revenue side or not: the question is, can

this suit ke maintained in a Civil Court? This suit which the
plaintiffs have brought, is in fact one the object of which is to
get a declaration that thé defendants are not the occupancy tens
ants of the plaintiffs, hut merely their shikmi tenants, and, as

~ leading up to that end, it is asked as part of their prayer that if

should be declared that the land which is eultivated by the defend-
ants is the sir of the plaintiffs, I say that that is pm'ely an
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incidental part of the prayer in this suit, because the suit really
turned on the question of the sfatus of the defendants as tenants;
‘the question of str land or mot is merely a matter incidental, The
lower appellate Court on appeal went at great lemgth into the
cvidence relating to the land in question from the date of the
settlement- of 1840, and came fo the conclusion that the defendants
were not occupancy tenants, but shikmi tenants. In fact the only
point which the lower appellate Court did try was the real point
in dispute between the parties in the case, and that was, what was
the stutus of the defendants. The case came in second appeal
before my brother Brodhurst and myself. It was contended he-
fore us, as has been contended here to-day, that the suit is not
one which is cognizable by the Civil Court, and that it is a suit,
if maintainable at all, for the Reyenue Court, and is not maintain-
able in the Civil Court. :

It is quite clear to my mind that the effect of s, 95, cl.(«), and
8, 10 of the Rent Act (XII of 1881) is to deprive the Civil Court
of jurisdiction to take cognizance of any suit the object of which
is to declare, as Dbetween the zamdérs and tenants, the séatus of
the tenants.  Under s, 10 of the Rent Aet, the Collector is the
person. who has to decide whether a tenant is a tenant at fixed
rate or an ex-proprietary tenant or an occupancy tenant, or whe-
ther he is some other kind of tenant who has got no right of oceu-
pancy, and under s, 95 of the Rent Act, that question is tied up
to the Revenue. side, and a Civil Court has got no jurisdiction in
the matter. M, Spankic when the case came on to-day informed
us on behalf of his clients, the plaintiffs in the suit, that he aban-
doned that part of the prayer in the plaint which asked for a de-
claration that the entry in the Reyvenue record he set aside, and
that part of the pfayer which asked for a declaration Shat the do-
fendants weve shéfmes and not occupancy tén_ants. What remains
then after such an abandonment? - There remains of the prayer
jeally the incidental and tail end: an incidental portion wlhich
could only be of importance where the plaintiffs were trying to

obtain one or other of the declarations, the prayer for which Mz,
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Spankie has abandoned. I do not think that in a case between a
landlord and a tenant the landlord can come into the Civil Court
and can ask for a declaration that the land is his sir, if the defend-
ant is in occupation of it ; because the only object of having such
declaration would be to get the Court in a roundabout way to say
that the deféndant was not the occupancy tenant of the landlord.
Further, T very much doubt whether such an emasculated prayer
as Mr. Spaniic has put before us here is one which could be brought
under s, 42 of the Specific Relief Act, The Jegal character of the
plaintiffs as landlords is not denied ; what are then their rights
which they want a declaration in respect of 7 The only declaration
would be a right to have it declared that it is theiv s7r land freed
from the vight of the defendants as oceupancy tenants. That is
to decide that the defendants are not occupancy fenants, and that
is a question of tenancy, which is not one for a Civil Court, but for
a Reveuue Court o decide.

Whether we look ab this suit as it first came to thizs Court and
as it was referred to the Full Bench, or whether we look upon the
suit'as emascalated by the abandonment of the other pmyers by
M. Spankie, the suit in cithoer case i not maintainable in a Civil
Court. T do not wish it to beinferred that I have any doubt that a
Civil Court has jurisdiction, as between a zaminddrand a {respass-
er, to decide whether land is s7r or not. But this is quite a different
case, This is a case between persons who ave admittedly landlord
and tenant. The real object of the suit is to get a Civil Court to
interfere with the jurisdiction of the Revenue Courts. This case
should be referred back to my hrother Brodhurst and myself for
decision with- an expression of opinion that the suit, as originally
brought, or in its emaseulated form, is not one within the jurisdic-
tion of the Tivil Courts.

StrareuT, J—As T think it very desivable in this case with
regard to the question of the jurisdiction of the Civil and Revenue
Courts that the reasons for our decision should appear very ‘clearly,‘
I wish to state what I understand the facts are out of which the
#uit now hefore us bas originiated, Tt seems that in vespect of the
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land to which it relates the defendants, so far back as the year
1862, were recorded in the jumadend:i as occupaney tenants, and

that somewhere about 1288 fasli the plaintiffs first ascertained that

this entry stood in this way in the jamadandi. At or soon after
that time the revision of the settlement of this district was proceed-
ing, and ohjection was taken hy the present plaintifls to this entry in
the jamabandi. That objection was heard in the first instance by
the Deputy Settlement Collector, and he came to the conclusion that
the land was, as claimed by the plaintiffs, their sfr land, and that
the defendants were in occupation of it as shifmis, and he proceeded
to direet that the entries should be amended accordingly. From
that decision of his there was an appeal, as by law provided, to the
Settlement Officer My, Irvine, and he, after going fully into the
matter, upon the 13th August 1884, rgversecf the. Deputy Settle-
ment Officer’s deeision, and held that the defendants were oscupancy
tenants and that the land to which the plaintiffs’ application related
was not sir land, From his decigiod there was an appeal to the
Commissioner; and the Commissioner upheld that view. From the
Commissioner’s decision there was an appeal to the Board of Revenue
and the Board took the same view, and accordingly in the jemabands

stand the names of the defendants as occupancy tenants at a particular -

rate of rent. Having failed in all their procesdings in the Revenus
Courts, the plaintiffs then came into Court with the present suit, and
by their plaint what they sought was to have it declared that the Jand
claimed is the plaintiffs’ str ; that the defendants’ allegation of adverse
possession set up by them was null and void ; that the judgment of
the Revenue Court so far as it is injurious to the plaintiffs’ right be
set aside and of no effect, and that it should be decided that the
defendants’ possession ¢ i¢ that of sub-tenants, which in no way in-
juriously affects their sir land.”

To-day at the commencement of the srgnment of this reference,
which is concerned solely with the qnestion of | jurisdiction, Mr,
Spankie very ingeniously withdrew that portion ‘of his plaint which

in terms asked for a declaration that the defendants were the shikmi
tenants of the plaintiffs, For my own part it does not seem to ‘s’
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that that withdrawal alters the real nature and character of this
suit, which, as any one who reads the plainé carefully for a moment
must feel, is nothing more than a suit brought for the purpose of
gotbing out of the adverse oxders passed by the Revenue Courts, and
obtaining a declaration to the effect that the land is of such a chays
acter that the defendants could not, and eannot, be the occupancy
tenants of that land. I qguite agree with whab has been said that
in order to oust the jurisdiction of the Civil Courts there must he &
clear declaration in the statute that the jurisdiction of that Court is
excluded, Whether I look upon this suit as a suit in the nature of
thut to which s. 95(2) would apply, viz., that it really involves
questions a consideration of which could be made the subject of an
application to determine the nature or class of the tenants’ tenure,
or whether ¥ regard it as of a different character and as assailing’
something done by the Settlement Officer, it appears to me that it
falls within a category of cases as to which the jurisdiction of the
Civil Court 1s specifically and divectly prohibited by law. Of course
in all these cases language can be found to put a plaint into such
a shape as to make it appear as if the suit was of a civil nature.
But whether as dealing with an application such as that which is
mentioned in cl. (), 5. 95, or making such an order as a,Settlement
Officer ean mniake under s. 53 and the following scetions, it must
necessarily be a part of that officer’s duty to ascertain, among other
things, what was the nature of the land in respect of which he had
to declare tlie chasacter of the tenant’s tenure. As T put the illus~
tration to Mr., Spaniie during the course of the argument, so I
repeat it now. - Suppose a Zaminddr comes into Court and seeks to
ejeot a tenant upon the ground tliat he is an oceupancy tenant pay-
ing a specified rate of rént. The defendant says :—“ 1 am not an -
occupancy tenant; but ¥ am ex-proprietary tenant.”” Now, for the
purposes of determining whether the ejectment should be granted,
1t would be the duty of the Revenue Officer to determine what
was the precise nature of the tenure. According as it was found
whether the tenant was an occupancy tenant or an ex-proprietary
tenant, 5o would the question of his heing an occuparcy or an ex-pro-
prietary tenant be set at rest, I asked My, Sﬁmz/’uie whether a
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tenant against whom a Revenue Court had declared that he was notan
ex-proprietary tenant could go into the Civil Court to have it declared
that he was an ex-proprietary tenant and that the land was once his
strland,  Mr. Spankie says “Yes”” I do not think he can, It seems
to me that would be inviting a Civil Court to take cognizance over a
matter which is exclusively within the jurisdiction of the Rent
Court.  In this particular case the orders of the Settlement Officer
were made in the discharge of hiz duty as a Settlement Officer for
the purpose of correcting the jamabandi which is a portion. of the
record of rights; and in the course of that duty it was his business
to determine the class of the tenants’ tenure and the rate of rent
payable by them. Looking at the case from this point of view, it
is in my opinion prohibited by s. 241, Liand Revenue Act, and the
jurisdiction of the Civil Court iz excluded in respect of such a suit
as the present. I concwr in the order proposed by the learned Chief
Justice,

Bropuunsr, §.—1 concur with the leayned Chief Justice and
my hrother Straight.

Tyrrecr, J.~—1T also conenr with the learned Chief Justice and
my brother Straight.

Maumoon, J.-—I also concur in the order made by the learned
Chief Justice in this case. . T understand that the solitary question
which has beey referred to the Faull Bench in this case is whether or
not, upon the pleadings of the parties in this litigation and the
frame of the suif, and especially with reference to the prayers
contained in the plaint, this was or was not a suit cognizable by
the Civil Court, To this solitary question, which, as I said, is the

one which we have to consider, I give an answer in the negative.

The relation of landlord and fenant is admitted to exist ehetween the
parties to the suit, and the defendants-appellants have obtained an
adjudication from the Revenue Courts that they are occupancy
tenants. 1t is clear after having read the ‘plaint in the suit that
- the olject of the suit was only of a declaratory character, especially
what the learned Chief Justice terms  the emasculated plaint, which
is new before the Full Court after the withdrawal of the other
' 4
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reliefs by Mr. Spankie. The plaint so albered, and indeed without
such alteration, amounted to what? It amounted to praying for
setting aside orders made by the Revenue Courts in the admitted
exercise of their jurisdiction as to the determination of the class of
tenants to which this suit in the Civil Court relates, which deter-
mination is also, as T have already said, the object of the present;
litigation. ‘ ' ﬁ

Dealing with the plaint in this manner, I have no doubt that it
was a plaint such as a Civil Court might have enterlained, if it could
have entertained it subject to the limitations contained in s. 11 of
the Civil Procedure Code itself, One of those restrictions involved
in that very section is the turning point of the answer which we
should give to the reference, wiz., 5. 95 of Act XII of 1881 of which
I consider it important to consider the first paragraph, because

itis so worded ag to include “any dispute or matter on which

any application of the nature mentioned in this section might be
made.” And among themis ol (z) of that same section which
says “application to determine the nature and class of a tenant’s
tenure under s, 10.”  Now s. 10 of the Rent Act undoubtedly con-~
templates applications made by a tenant, and if the first part of s. 95
did indeed limit it to applications only by tenants for the purpose of
determining the nature of their tenuve, then I should have some
difficulty in holding that the general provisions of s..11 of the Civil
Procedure Code were limited. DButs. 95 of the Rent Act places
the matter upon a broader focting, a footing which the learned
Chief Justice has described, which might involve not only applicas
tions such as ¢ 10 contemplates, but also all disputes or matters
such as might be required to be considered by reason of the jurisdics
tion whicl # thus exclusively given to the Revenue Court, or rathei
I should call it the Rent Court,

This being so, I have no doubt, and T agree with the learned
Chief Justice in holding that it is a matter of no conseqjuence Whaﬁ
the Revenue Courts have actually done in connection with the exer-
cise of jurisdiction as to the determination of the nature of the
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tenure which the defendants-appellants before us have in respect of
the land which forms the subject of the suit,

But what is important for me to state is that I also coneur with
the learned Chief Justice in that part of his judgment in which he
referred to the provisions of s. 42 of the Specific Relief Act (I of
1877) as limiting, restricting or formulating the jurisdiction of the
Civil Courts for the purpose of passing declaratory decrees in which
ho consequential relief was prayed for. It is clear that the abject of
the suit swas of a wholly deelaratory character, It did not pray for
any consequential relief, even in the shape of the ouster of the
defendants; and obviously hecavse no such ouster could be claimed
aifter the declaration by the Revenue Court as to the defendants-
appellants being the occnpancy tenants of the land.. There could
be no such claim of ouster upon the ground that the defendants
ivere trespassers, because the case admittedly is one between Jand-
lord and tenant., That being so, it seems to me that, irvespeetive
of anything in the Rent Act, s. 95, cl. (¢), and s. 10 of the same
enactment, the case in its present simple form could not be wain-
taingd.

Now this is the way m which I have dealt with the reference;
and I wish to make no further observations heyond pointing out
that the interpretation which T have placed npon el (a), s. 95 of the
Rent Act, and s. 10 of thatenactment, as implying that all disputes
between parties to a litigation in which the relation of landlord and
tenant i3 not only not denied bub actually atinitted, as m this case,
must be dealt with by the Revenue Court under that enactment, is
borne out by the preamble.of that statute to the exact terms of
which I wish to call attention. I am sutisfied therefore. thaf this
was a suit not cognizable by a Civil Court, and T agredin the order
- which the learned Chief Justice has made.
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