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gqf‘oa‘e Sir John Edge, Et., Chief Justice, M. Justice Straight, Mr. Juskice
Tyrrell, Mr. Justice Brodhurst, and Jr. Justice Mahiood.
MASHIAT-UN-NISSA (DEcREn-EOLDER) v. RANT (JUDGMENT-DEBTOR).*
Eimitation—~Raecwiion of decree—dct XT of 1877 (Liwmitation dot), sch. #, art
179, of. (2)— dppeal”—*~ Final decree or order’~— Decree against defesdanis
seperally—dppeal by some ouly of the judgmeni-debtors—Civil Procedyre
Code, s. 54
Where a decree for possession of immoveable property was passed 1ot jf;inﬂy,
bt severally, as against all the defendants individually, and spocifically stated the
proportions of which they were severally in possession, as also the costs separately
payable By each of them to the pluntiff; and where two only of the defendants
appealed on pleas which did not assail the decree in respect of any vight or ground
rommon to-the appellants and all or any of the non-appealing defendants, but refer xcd
merely to the specific property alleged to be in the appellants’ handy ;—

Held by the Full Bénch (Brodhurst and Mahmood, JJ., dissenting) that a first
application for execution of the original decvee against those defendauts who had not
appealed from it, and which was made five years after the date of the decree, way
barzpd by limitation, and clause 2 of arb. 179, seh, ii of the Tdimitation Act (XV of
1877), did not apply.so as to make time run from the proceedings in the appeal pres
farred by the other defendants, That clanse applies only to those cases in'which the
parties to the execution proceedings were parties to the appeal, or to the clss of cases to
which 5. 544 of the Civil Procedure Code applics. J. P. WWise v. Rajnardin Chucker-

. dutly (1) and Mullzck Alvmed Zumma v. Muhammad Syad (2) ; a.ppz-oved. '

K

* Second .qapeal No. 672 ‘of 1887 fvom a decree of C. W P Wa.t‘cs, Esq » I);:.trmt
‘Judge of Moradabad, dated the 21st January 1887, reversing a decroe of the Suboulu.
npts Judge of Moradubad, dated the 28th August 1886,

(1) 10W. R, p.80.  (2) L. L. Ry, 6 Cale,, 1943 6 C. L. By 673., ‘
1
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+1d by Brodburss and Malmood, JJ., contra, that art. 179, clause (2), must be
eonstrued as applying wWithont any exceptions to decrees from which an appeal has beew
lodged by avy of tho parties to the litigation in the oripinal suib. Nuy-ul-Hnsan v.
Muhasimed Hasai (1) followed. :
Tan facts of thiz ease are sulliciently stated in the jndgments of
Straight and Mahwood, JJ.
T, Roshair Lel and Dabu Durge Charen .Bmw;:j‘i, for the-r
appellant,
Munshi Fadho Prasad, for the respondent.
Mamoon, J. (after explaining the circumstances under whicl:
the case was reforred to the Full Bench, continued :—)
- The case itself is to my mind already governed by authority,
The faets of it arc, that onc Musammat Muashiab-uin-nissa brdnght
a sult against six parsons, Ihrar w

i, Mohan Singh, Udai Singh,
Musammat Rani, Syad Mahammad Ali, and Iradat Ali, and obtaired
a decree for pogsession of immoveable property on the 12th December”
1881, In thislitigation some parties were absent in the first Court
Among them were Ibrar Husain and Iradat Ali, so that the decree
go far as it related to them was a decree passed ew parde.

Matters stood thus when only two of the defendants, namely,
Udai Singh and Mohan Singh, who were parties defendants to the
cause and had defended it, presented an appeal to the lower appellate
Court, not from the whole decree, hut from a portion thereof. And
Laving read the deeree itself in the original Hindustani in which
the matter is dealt with, I have no doubt that the original deeree
was not a joint decree, hut a several decree, and that it was in respect
of some of the parties an ex parfe dscree. The Court of first
appeal decreed the appeal on the 24th April 1882, and from %hat
decree an appeal wes presented to this Court, as a Court of sccond”
appeal, and this Court by its judement of the 17th April 1883,
restored the decree of the Court of first instance,

The present proceedings bhegan in conséquence of an application
made by the decree-holder, Musammat Mashiat-un-nissa, who is
appellant before us, on the 15th April 1886, and to those proceed-

(1) T L B., 8 AlL 573, '
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ings she impleaded, among others, Ausammat Rani who was one
of the original parties to the original decree, and sought execution
against her. Musammat Hani, on the 17th May 1883, preferred
olyjections on the ground, inler aliz, that the decree was barred by
limitation. Upen consideration of these objections, the Court of
first instance disallowed the chicetions, and allowed execution on
the 28th Angust 1856, but the lower appellate Court hy its order
of the 21st Janunary 1857, allowed the obisetions, and held that the
execution of the decree was barred Ly hmmntx,on.

It is in consequence of that order that this second appenl has
been preferred. It has heen preferred upon two grounds stated in the
memorandnm of appeal.  The firgt 1s that, becanse the decree was
joint and was executed within three years from the date of the
final decree of this Cowrt, the judgment of the Court below is wrong.
The other reason is that costs having been jointly awarded against
all the judgment-debbors, the decree could not have been executed
gepavately agaiust the present respondents alone, and so the deeree
was not barred, The argument which was addressed to me as a
Judge of this Court sitting in the single Bench, also when sitting
with my brother Brodhurst, as also when sitting in this Court as
member of a Bench of three Judges, also when sitting here in the
same capacity as member of a Beneh of five Judges, seems to me
to raise three points of law which I must say Mr. Durga Charan
Bunerji has argued with much ability Those points are :(—

Hirst, asto the interpretation of art. 179, seh. 1i of the Limitation
Act (XV of 1877}, especially clause 2 of the third column of the
article, whether the words ““appeal ”” and ¢ final decree or oxder of
the appellate Court 7 are to be limited to any particular class of
decrees or are to be understood in the broad sense of the woris being
read without any qualification by importing either epith8ts bx-'othel.
matters with respect to the statutory words above mentiohed.

Ll

not the words to be imported are to be limited to any particular
class of epithets,

The second question is, if these Words ave to be qmliﬁ‘ed by any
qualification outside the statute in which they oceur, whether or’
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The third question is, what was exactly the nature of the decree ?

Dealing with the third guestion first, it is clear to me that the
decroe cannct £all under the words, ¢ joint * or ©“ joint and several,’
though it may fall, to the extent of the two persons Ibrar Husain
and Tradat AN, under the category of being a decree ez parte. I do
not, however, wish to deal with this point at any length, becanse the
views which I hold are independent of the nature of the decrce. I
must, however, refer hy way of explanation to the circumstances
which to 1oy mind reguire consideration as to the meaning of the
word ““ dauree.”

In the course of the argnment yesterday I said from the Bench
that to my mind if the word decree is to be quuliﬁed, it contem~
plates possibilitics of the following deseription :—

(1) A decree passed ex parie,
(2) A decree passed in default.
(3) A decreeinanappeal, inrespect of a portion of the subject-
matter of the decree,
" (4) A deerce passed in appeal by only one out of sevoral parties
' or hy all the parties. ‘
(5) A decree in an appeal from a decree passed only as to costs.
(6) A decree or order in a Civil Court not governed hy the
Civil Procedure Code,
~ And irrespretive of other considerations which may refer o the
possibilities of the decree, a decree wmay be yualified by the words
$ Joint,” “ several,” ¢ joint and several,”

I have arrived ab the conclusion that the real difficulty which
ariscs in this case is that of interpreting the statute whereby the
case is govecned, In doing so, T am within the authority, not only
of judgments in the Courts in England, but also of judgments in
British India that the general rule of interpretation is that a word
which is to be understood in the language of the statute is to he
understood in the most general manner unless thereis enough reason,
to qualify the meaning of the woid, In caseswhere a statute ig
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peculiar and limited 1n its own scope, the principle of interpretation 1882
: - ——
has been to refer to other portions of the statute, hut also in cases prisnraryse
where there are statutes more than one the Judges have to consider HiEsa
b B B.
those statutes which are 2 paré maferia, and with their help to Ruxz

remove the ambiguity. The rule again is what has been I helieve
called in England the golden rule of interpretation, ihat the Legis-
lature deals with the diflicultics which avose before the statute was

passed.

I hold this to be a sound principle of interpretation, and I hold
also that in the statute, Act XV of 1877, there is nothing to warrant
me, either n-the first. column of article 179, or in the third column
of the same article, clause 2, in limiting the word “ appeal » o
« dteree ” by any one of the epithets which I have suggested if a
broad meaning is to be placed npon those words. Thisis what I
have already said on a former occasion in Nur-ul Fasan v, Mufiam-
mad Ilasan (1), T vefer especially to the first portion of my judg-
ment which is reported at page 6576, There, in expressing any con-
currence with the views which Mr. Justice Oldfield had already
expressed, I went on to say :— I have arrived at exactly the same
conclusion as my learned brother, but I wish to say that the ground
of distinetion which Lie has drawn between the present case and those
rveferred to is, to my mind, very clear. The present case is not
necessarily inconsistent with what was ruled there. In the 2nd
~clause of article 179, there are no words limiting or- qualifying the
application of those words to decrees in which only one or more of
the parties have appealed ; the clause as framed must Le logked
upon - as intended to apply, without any exceptions, to decrees from
which an appeal has been lodged, by any of the partics to the origi-
nal proceedings ; and T should say the clanse should certainly be
applied to cases such as the present, where the whole decree was
imperilled by the appeal,’”

Tt is clear that the main principle upon which my judgment
roceeded was that there was po justification for “qualifying the
words fo which reference has already been made by me more than
‘ @) I, L. B, 8 AlL, 573, '
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once. I think the ruling deals not only with the first point, but
also with the second, as stated by me, and I have said enough on
the third point. But because in the course of the argument some
difficlty was raised by Me. Mudhro Prasad, for the réspondent, as
to whether or not in interpreting orticle 179, we ave to read the
Civil Procednre Cude, as to the words
only wish to touch upon one or two points. A I"ull Bench of ‘this

“appeal > and “ decree” I

Cowtin Zal Siugh v. Kunjar (1) in interpreting s. 540 of the
Civil Procedure Code, has held that the word decree as used in that
section does nat rean an ex parie decree, and that from such a
deeree no appea] would lic, and another Full Bench of this Court
in interpreting the same expression has read that section with s, 584
and has held that a second appeal from an ez parfe deeree 1s allgw-
able s djudhin Prasad v, Bulwakund (2). 1f we were thus to read
in the provisions of the Civil Procedure Code as to whether an
appeal does or does not lie from ex purie decree, the argument
would raise more complications in this case than those expected by
fhe arguments of the learned pleaders for the parties, beeausd: it so
happens that over that question, T have not been able to agree with
the majority of this Court in their ruling in Lal Singh v. Kunjan
().

Then again, if we were to read the Civil Procedure Cdde into
the provisions of the Limitation Act, another difficulty would arise,
and again on aceount of the Full Bench ruling ol this Court as to
the meaning of the words “ decree whizh 18 eapable of excention,”
that is to say, whether it is the lust decrce passed in the case or also
a decree which, though passed by the first Court, contains the
mandatory portion of the decree which is eapable of executiow:
Skofirat Single v. Biidyman (3, explained in Mukammad Aﬁfazmimm
Khan v. Miwkamuad Tar Khan (4). ‘

These questions I have only touched upon to show that I do
not find any reasons which would justify me in not interpreting
the Limitation Act, XV of 1877, by the ordinary rules of interpreta~
tion, I hold that the Act is, so far as this point is coneemul with

(1) LL. R, 4 AlL, 387. (8) T.L. Ryed ALL, 876.
(2) L1In R.,SAI} 354, (4) L L Rial AL, 267,
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limitation, ¢ pari materie with the Civil Procedure Code, and thal

-2

the Civil Procedure Code cannot be imported for deciding questions yiswrav-v

of limifation unless there is special refevence in the Act
special reference oceurs in the body of article 179.

Sueh
It occurs also
in the later parts of the same ar wle, but it is clear to my mind
that, so far as explanation I of the articleis concerncd, the explan:

tion, like explanation IT of the m‘tich, is by its own woirds nmted

aiy

to clause (4) of the article. There are many rensons why the same
rule and the same principle which apply to clause 4) as to the
extension of the time within which excention is o be limited ave
not to be made to apply to clause (2).  The pmin resson 1s that in
explanation I the word ““appeal” does not occur, and therefore the
word “application” in that clause is not to be taken as applying
to “appeal”” nor even for extending limitation to any decree on
account of its having been subjected to appeal, Then again as
to explanation 11, there is no difliculty connected with this case.

T only +wish now to say that there is a vast distinetion between
cases in which an application for execution is made, there having
been no appeal from the decree, and cases in which there has heen
an appeal as contemplated by clause (2), article 179, Tam particus
larly anxious to say thts, because what I have said in Nur-ni-fZasan
v, Muhammad Hasan (1) in the second paragraph of my judement
has heen somewhat misunderstood. T said then, ©I.think tle
deeree-holders in this case might, as a consequence of the appeal
by the rival pre-emptors, claim, by analogy, the same footing with
reference to limitation for executing their decree ag a decree-holder
who has taken a step in aid of execution, which is another ground

. for extending the time for execution, as provided in the fourth cladse
of the article.”

Wow when I used the word “might,” T meant in that case to
which Mr, Justice Oldfield and I were parties, that'we were not
anxious to question the authority of the ruling in Samgram Singh

" v, Bujharat Singh (2), and we therefore distinguished it from the
case before us, hut it does not imply that we adopted it,
(1) L. L. Ry 8 AlL, 573, (2) L Iu B., 4 AlL, 36,




1889
[
MASHIAT-UN-

NISSA

.

RANL

$TE INDIAN. LAY REPORTS. [VOL. Xr1tt,

Besides the rulings to which I have referred, M. Durga Claran
Banerji has relied tpon the following authorities:-—ZRam Lal v.
Jaggannath (1), Kishan Sahai v, The Cullsctor q/'AlZa/mlme (), Nar-
ingh Sewalk Singh v. Madho Das (3), Basant Lal v. Nagm-un-nissa
(8, Mullick Ahmed Zumma V. Muhainmad Syad (5), Guuga Moyee
Dassee v. Siib Shunher Bhuttacharjee (8), Chedoo Lal v, Nand Coo-
mar Lal (73, Mr. Madho Prased relies upon the following rulings :
—Tlur Proshaud Roy v. Enayel IHussein (8), J.P. Wisc Y. Raj-
narain  Chuckerbutty (9), Sreenatl  HMojoomdar ~v. DBrojonalh
Mojoondar (10), Khema Dobea v. Kamola Kant Bulshee (11).
Those authorities I have of course read with profound respect, but
it would he taking up more time of the Cowrt than necessary if 1
dealt with each of them separately. It seems to me that those
rulings which relate to enactmerits antecedent to Act XV of 1877,
ave applicable only to cases to which those Acts applied. At least
the Full Bench 1uling in d. P, Wise v. Rajnarain Chuckerbutly (9),
as also the ruling in Sreenath Mojoomdar v. Brojonath Mojoomdar
(10), have no reference to the present enactment, although, if the same
case arose with reference to this enactment, 1 shonld have consider-
ed it necessary to say more than what I have already said. The
rulings antecedent to the enactment then do not throw much light
on the present case. «I still adhere to the views expressed by me in
the case of Nuraul Hasan v. Muhammad Hasan (12), wiz., that art.
179 el. (2). of the Limitation Act (XV of 1877) must be construed
as intended to apply without any exceptions to decrees from whiely
an appeal has been lodged by any of the parties to the litigation in
the original proceedings. )
¢ For those reasons I would decyee the appeal and, setting aside
the order of the lower appellate Court, remand the case under
8. 562 of the Civil Procedure Code for being dealt with accordings
to law, because the learned Judge of the lower appellate Court
(1) Weekly Notes 1884, p. 188,  (8) 2 Cal. T. R., 471.

@) I L. &, 4 AlL, 137, () 10 W. R, 80; 11 58,
(@) L L. R, 4 AL, 274, (10) 131, 1, q0 0 o B 256
(4 I L. R, 6 All, 14, (1) 10W. R., 10; 10 B. L. R.

%5% I. % R., & Cal,, 104, 259 note.
6) 5 C. L. R., 430. 12) 1. L. R, 8 AlL, 573,
(7) 6 W. B. Misc., 60, (12) 1.1 R, 8 AL, 573,
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has reversed the order of the firet Court only npon the ground of
limitation, As to costs I would make them abide the final result.

- 8traT@ET, J.—This is a second appeal upon the execution side,
and it arises under the following circumstances, One Musammat
Mashiat-un-nissa brought a suit against seven persons, among whom
were two persons, named Mobhan Singh and Udai Singh, and a
third person called Musammat Rani, who is the judgment-debtor,
respondent to this appeal., She brought the suit as the daughter
of her father Ghulam Raza who had died on the 8th August 1869,

and she claimed that Mujib-un-nissa, her mother, having also died .

on the 22nd - February 1876, as against her brother Ibrar Husain,
wha, also was a defendant to the suit, she was entitled to obtain one-
third of the estate of which he had obtained possession, he being
only entitled to retain two-thirds. It will therefore be scen that
the principal defendant to that case was Ibrar-Husain, her brother,
and it is clear from the plaint that all the other defendants wera
included in the suit as being in possession of portions of the estate
as transferees either directly or indirectly from Tbrar Husain,  Each
of these defendants put in a separate statement of defence, except
Udai Singh and Mohan Singh, who put in a joint defence in which
they said, with respect to the property in their possession, that they
were in possession of it under certain special circumstances, while
as for the respondent Musammat Rani, she said that in respect of
the village of Barai, which was the village claimed as against her
in the suit, and of which recovery was sought from ler, she had
hought it from one Behari, who in his turn had obtained it at an
auction sale of the rights of Ghulam Raza prior to his death. The
Subordinate Judge who tried the case as the Court of first instance
went fully and specifically  into the various defences raised by the
various defendants, and in the result he deex eed the elaim: of. Musam-‘
‘mat Mmsluat-un—mssa, against all. the defendants with one - re-
gervation, namely, that ¢ exceptmg the mortgagee nghbs in the
village of Gulba and i in the grove, she be put it ipossession of the
other property. Costs to be borne by all the defendants with the;

;ceptxon of Bhuri Smgh »? To glve offect to the judgme ‘

1839
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the Sub-Judge on the 12th December 1881, a decree was drawn
up, which, it has been conceded by my brother Mahmood, was a
decree severally as against all the defendants individually and in
no sense against them jointly, and which specifically stated the
proportions of which they were severally and separately in posses-
sion, as also the amount of costs each of them was to pay to the
plaintiff, Consequently there was no dificulty in the way of the

deeree-holder doing what explanation II, art, 179 contemplates,

viz.,, making an application for execution against all or any of
the judgment-debtors to the decree.  'With the exception of Udai
Singh and Mohan Singh all the judgment-debtors, including
the respondent Musammat Rani, remained content with the
decree and made no move to obtain a modification or reversal of

it by appealing, and, in my opinion, it became a final decree against

them according to law. Udai Singh and Mohan Singh, however,
did prefer an appeal to the Court of the Judge. I have carefully
stndied the terms of their memorandum of appeal and there ig

‘not to he found in it one single word assailing the deeree in

~ respect of any vight or ground common. to themselves and all or

any of the other defendants. On the contrary the pleas taken
simply assailed the decree in respect of the specific property alleged
to be in the hands of those defendants-appellants as to which they
had set up the bar of limitation and other special grounds of
defence. Consequently in the Judge’s Court the appeal, and the
only appeal preferred, was by Mohan Singh and Udai Singh
against Musammab Mashiat-un-nissa, and this was the appeal the
Judge proceeded to hear and heard, IFor the reasons given in hig
judgment he decided that the plaintiff as against Mohan Singh
and Udal Singh, could not mamta,m hey suit in the shape in which
she'bad breugut it, and conscquent]y he allowed the appeal and
reversed the judgment of the Subordinate Judge in respect of those
two defendants and dismissed her suit as to them. Shein due
eourse of law preferred a second appeal to this Court which camé
before Mr. Justice Oldfield and my brother Tyrrell; and they,
havuw considered the Judgmen‘o of the Judge, wére of opinioy -
that it was necessary that certain issues should be tried. by the Courf
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below, and accordingly remanded them under s, 566. The result
of the findings on remand was that Jr. Justice Oldfield and
my brother Tyrrell practically restored the decision of the first
Court in favour of the plaintiff as to those two defendants. It will
thus be seen that from the 12th December 1881, there had been stand-
ing asagdinst all the defendants with the exception of Udai Singhand
Mohan Sihgh,' an undppealed and executable decree in the bands
of Musammat Mashiat-un-nissa, the deciee-holder, which, I may
remark in passing, it has been conceded there was nothing to pre-
vent her from executing against any of the judgment-debtors with
the exception of Udai Singh and Moban Singh. It is this decree;
and not the decree of this Coiirt ini appeal to which those two parti-
cular defendants alone were parties, that is the subject-matter of
the execution proceedings now sought to bé-taken. Musammat
Mashiat-un-nissa has now nmade an Applmatlou for execution of that
decree of 1881, as against Musammat Rani the respondent here,
and to this Musammat Rani raises objections and says; “upon the
face of it, the decree is barred by limitation, because the decree is
dated the 12tli December 1881, and here are yon making your first
application to enforce it in the year 18867 To this the decree-
Tiolder responds. T am all right, because there hias been an appeal,
and therefore I am saved by tlie terms of art, 179, 8 column, para.
2, 0f the Limitation Act.”” In my opinion it was the duty of the
Court which was asked by the decree-holder to execute the decree
to see whether there had been an appeal, not by one or two defend-
ants simply assailing a part of the decree specifically and separately
affecting them, but an appeal which, though preferred by only two of
thedefendants, assailed a deceree which disposed of the suit on grounds
common to themselves and tlie rest of the defendants, The decree
which was passed on the 12th December 1881, did not proceed or
grounds eommon to the defendants on the contrary, as I have
- alveady pointed out, it was several and specific as to eachi of them
* And distinguislied the proportion of the property deliverable.

bther words there were several separate decrees included in one. - In
80 far as it affected the respondent Musammat Rani there never was -
any appeal, and it seems to me the learned Judge could not have

1
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taken any other view than he did, namely, that there had heen no
appeal. I do think that for the purpose of dealing with such a deeree
as that of n Civil Court of & Subordinate Judge acting under the
Civil Procedure Code we are entitled to look to the Civil Proceduve
Code forinformation as to what the words “ appeal’’ and “ decree ™
mean, and I a1 not aware that there is any rule of interpretation or of |
law that should prevent us from doing so. The prineiple upon which
1 have founded my view of this case has been specifically stated, no
doubt before the present Limitation Act came into force, by Sir
Richard Couch in J. P. Wise v. Rajnarain Chuckerbutty (1). The
same principle has also been rocognised by Mr. Justice Pontifex in
HMullick dhmed Zwmma v. Muhammad Syad (). 1t scems to me to
be a reasonable principle, and it is difficult to understand why one
judgment-debtor whose linhility is independent- of and apart from
that of another judgment-debtor under the same decree, under cir-
eumstances such as ave disclosed in the present case, should have
the period of limitation for execution of the decree as against him
almost, if not quite, indefinitely postponed Lecause the other
judgment-debtor, in respeet of matters alien to lim and his liability,
prefers un appeal. I entirely agree with what my brother Tyrvell
has said, and that the appeal ought to be dismissed with costs.

Epas, C.J—The facts of the case have heen very clearly stated
by my brother Straight in his judgment just delivered, and 1 may
say at once that I agrce with the conclusions at which he has arriv~
ed. There is no doubt considerable difficulty in determining what
ck. (2), art, 179, sch, IT of the Limitation Act X'V of 1877, really
means. On the one hand it is not an unreasonable construction
which has been put upon that clause by my Irothers Brodhurst and
Mahmood, but it appears to me that to put that construction upon
it would De.to extend the period of limitation as against persons
who . were in no way concerned, with an appeal, and whose righty
under a decree could not he affected by an appeal to which they
were not parties, or whose liahilities under a decree could neither be
Limited or extended or varied hy an appeal to which they . were not

(1) 10 W. R, 30. (2) L L. R, 6 Cal, 194; G €, L. B, 578,



Yoi. XmLj - ALLAHABAD SERIES.

15
parties unless such appeal came within the scope of s, 544 of the 1889
Code of Civil Procedure. I cannot see why, in a case such as the prieprarom
present, when it was perfectly competent to the appellgnt before us NIssd
to execute the decree of the first Court against those defendants Raxt.

who had not appeuled, we should extend the period of limitation by
holding the clause I have referred to to mean an appeal by any
party to the suit. I think myself that an indication of what was
the intention of the persons who drafted the clause in guestion may
be found by examining explanation I to art. 179. Tt is quite true,
as pointed out by my brother Mahmood in the course of the argu-
ment, that explanation I does not directly refer to clause (2); but
still in the explanation we find it explained that when a decree is a
several decree against different persons, the running of limitation
-will not he suspended by reason only of an application’ heing made
for execution against one of the several judgment-debtors. The
case to which my brother Straight referved, the Full Bench case of
J. P. Wise v. Rujnarain Chuckerbutty (1), 1s, I think, consistent
with sound common sense, Itis true that the case was decled
under Act XIV of 1859, and not under the Limitation Act inf ques-
tion here. I infer from the judgment which was delivered by Pon-
tifex and McDonell, JJ., in Mullick dhmed Zwmman v. Mukammad
Syad (2) that they took the same view of the law which the majority
of this Bench now take, notwithstanding the cases which have been
cited to the contrary. I think cl. 2, art. 179, applies only to those
cases in which the parties to the exeention proccedings were parties
to the proceedings in appeal, or the class of cases to which s. 544 of
the Civil Procedure Code applies, On the facts of the case stated
by my brother Straight it was not a case in which s. 54 o{ the
Code of Civil Procedure would apply, as there was nothing commou
hetween the case of the defendants who appealed frome the onomal
decree and. the other defendants. The defendants who appealed
were fighting their own battle which did not concern the considera-
tion of the case of the other defendants in the suit, I am of opinion
that the appeal here should he dlsmlssed Wlﬁh costs, As the

(1) 10 W. B}, 30. (2) LI R, GCalc 194,.
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majority of the Court are of this opinion, the appeal is dismissed
with costs.

Brobuunst, J —Numerous rulings of this Court and of the Cal-
cutta High Court have been veferred o by the learned ple\dm for
the appellant in support of his pleas. The rulings of this Court
include judgments delivered even by a majority of this Court as
now constituted. In Nur-ul Hasan v. Mahaminad Hasan (1) M,
Justice Oldfield in the course of his judgment remarked—¢ Nur-ul
Hasan, the purchaser of the property, has now preferred this appeal
on the ground that the application for exeention is barred, having
been filed more than three years after the passing of the decree. In
my opinion the appeal fails hecause art: 179, cl. (2), being the limi-
tation law applicable, the time should run from the date of the
decree of the appellate Court. Tt is contended that that law is in<’
applicable because the appellant did not appeal from the original
decree, ahd so far as be is concerned the respondents ought to have
exceuted the decree irvespectively of the fact that an appeal had
heen preferred by some of the defendants. On this point certain
decisions have been brought to our notice, wiz., [lur Prashed Loy
v. Bnaget Wussain, Sangram Singh v. Bujharat Singh. T think these
cages ave distinguishable from the present case, as in this cose, alv
though only one set of defendants appealed against the original

decree, the grounds of such appeal imperilled the rights of the

plaintiffs-responilents which they had obtained by a decvee agninsg

‘all the defendants. Had the appeal of: the second set of pre-cmp-

tors succeeded, the property decreed to the respondents would have
passed away from them, and there would have heen no decree for

“them to execute against the present appellant. I think this eire

cumstance marks the distinction between the present case and the
cases c1ted but for my own part I thick the terms of art, 179, d
(2), ave so clear and distinet that they scaveely admit of any such
distinetion being drawn, Under that law the period for the execu~
tion of a decree will begin to fun, where there has been an appeal,
from the date of the final decree or order of the appellate Conrt: It
(@) L LB, 8 AW, 573 '
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contains nothing as to whether the appeal shall bave been made by
all the parties, or by one, or how far the appellate Court’s order
‘may or may not affect the rights of parties who have not appealed.
It seems to me to give a plain and elear rule that in all cases where
there has been an appeal the date of the final decision of the appel-
late Court shall he the date from which the time for execution will
begin to run. In support of the view I am taking thatin the
present case limitation should run from the date of the appellate
Cowrt’s decrce, I may vefer to Mullick Ahwmed Zwiwa v, Mu-
hiininad Syad and Ram Lal v, Jagannath?”  And my brother Mah-
mood observed : “T bave arived at exactly the same conclusion as
my learned brother, but I wish to say that the ground of distinction
which he has drawn between the present case and those referred to
s to my mind very clear. The present case is mot necessarily
inconsistent with what was raled there. In the second elaunse of
art. 179 there are no words limiting or qualifying the application
of those words to deerees in which only one or more of the parties
have appealed ; the clause as framed must be looked upon as in-
tended to apply without any exceptions to decrees from whigh an
appeal has been lodged hy any of the parties to the original pro-
ceedings.”

These rulings have not heen refuted by the judgment of any
Bench of a High Court that has been reported or that I have had
an opportunity of considering, I concurin these rulings, and I
would therefore allow the appeal and remand the case to the lower

-appellate Court, under s. 562 of the Civil Procedure Code, for.

disposal of the other POllltb raised before it. Costs should abide the
result, '

TyrreLy, J,—In my opinion the limitation appliable is that
of art. 179, cl. (i), seh. ii, of the Limitation Act (XV of 1877) and
time against the decree-holder began to yun from the date of the de~
cree of the Subordinate J udge of Moradabad, which is the only decree

passed in the cause between the ‘decree-holder and the respondent,
& decree which had becomne final long before the institution of the

15
1889

MASHIAT-TN-
NISSA -
Ve
RAXL



16
1889

[P,
MASHIAT-UN-
NISSA
.
RaxT,

TITE INDIAN LAW REPORTS. [VOL. XIIL

present proeéedings in execution. As there was no appeal in the
case between the parties to those proceedings, T am of opinion that
the limitation of art. 179, clause (2), is inapplicable to this case.
Several cases were cited on behalf of the appellant in which art. 179,
cl. (2), was applied against julgment-debtors, who had not heen
parties to an appeal that liad been made between other parties
to the case; but most, if not all of these, were cases which either
fell within the scope of s, 544 of the Civil Procedure Code now in
foree or would be amenable to the principle explained by My, Justice
Oldfield in Nur-ul Hasan v. Muhammad IHasan (1), that is to say,
they were cases in which the whole decree was appealed aguinst,
and the appellate Court dealt with the decree asa whole upon questions
affecting all the parties to the decree, or cases in which the integrity of
the decree as affecting the parties in the cause was imperilied. But,
the case hefore us, as well as the case of Sungram Singh v. Bujharat
Singl (2) seems to me to be of an essentially different chavacter, In
both these eases the decree though onein form was in effect a decree
awarding several reliefs having nothiﬁg in common as touching the
individuals thereby severally affected. I think the distinetion I have
endeavoured to draw between the two classes of cases above veferred
tois justified, by way of analogy at least, by the rules contained in the
explanation appended to cl. 4 of art. 179 and by the principles laid
down in many cases, among which I may mention Srecnath Mojoom-
dar v. Brojonath Mojoomdar (3) and Mulleck Adhmed Zuwima v, Mu-
hammad Syad (4). Accordingly I am of opinion that the'rule follow-
ed by my brother Straight and myself in Sangram Singh v. Bujharat
Singh (2) is applicable to the conditions of the present case, and

therefore that the appeal of the decree-holder ought to be dismissed
with costs,

Appeal disimissed.,

4 AlL, 573, (3) 13 W. R., 809,
R., 4 AlL, 36, (4) T Lo R,y 6 Cal, 1043 6 C. L R, 73,
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