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bound to do, ancl this they have done in the present instance. It 
might perhaps be contended that if the committing Magistrate had 
stated in his order of eommitment that he had been influenced by a 
certain witness in ordering an accused person to be committed. 
Counsel for the Crown was in common fairness bound either to exa
mine such witness or to tender him for cross-examination. In the 
present case the witness Tyrrell was a witness called especially by 
the Court; and, for reasons which will presently appear, I  will say 
nothing further than this— that after examining him the committing 
Magistrate j)laced on record that his evidence was not evidence which 
induced him to make or led him in any way up to his order o f com
mittal. I  have said this much in order that Counsel may in future 
cases have a guide to what I  believe oughft to be the practice in crimi
nal trials in this Court, As  ̂however, many observations have been 
made respecting this witness to the jury, I  will under the circum
stances call him under the special powers given to me under s. 54-0.
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JBefore Sir John Sdae, Kt,, Chief Justice, and Mr. Justice T y r r e ll.

IMAM'UD-DIN A H B A K O T H EE ( D e t e w d a k t s )  V .  LILADHAE. ( P l a i n t i s t ) . *

Suit—Non-joinder o f parties—Limifation—Act X V  o /1877  s, 22-^ Civil Frocedtire 
Cade, 5. 32— JPartnersId^— HicjM of surmving fartner to sue f o r  dehts due to firm.

Except possibly in the case of an assignment the other surviving partner &r 
partners, ft is not competent to one only of two or more surviving partners to sue 
for a debt due to the firm. Dnlar Chand v. Balrmi 2)os (1) and Qohitid Frasad 
V. Chaiidar Sslchar (2) referred to,

A  Court may, under s. 32 of the Code of Civil Procedure, add a party necessftry to 
a suit, ttlthongh it may be obliged by the Indian Limiiation Act, 1877, to dismiss the 
Buit after siicli party has been added, JSamselnIc v. Mnm Lull Kooiuloo (3) and Kali- 
das Keval Das t . BJiagvan (4) referred to. The Oriental Banle Cor
poration V, Charriol (5) discussed.

*  Fivst appcalNo. 7 of 1892 from an order of W . Blennerhassett, Esq., Distriet 
Judge of Aligarh, dated the 18th December 1891.

(1) I. L . 11., 1 AIL, 453. , (3) I . L . R ., 6 Calc., 815.
(2 )  I  L. E ., 9 AH., 480. (4) I . L, li., 7 Bom., 2J.7.

(5) L L, R.. 12 Calc., 643.



T h e  facts o f this case sufficiently appear from  the ju dgm en t o f  
■tlie Court. lilASI-TIj-DIK

Vt
Mr, FF. M. Colvin, Babu Jogimiro Nalh Chaudhri^ and Maulvi^ lirASHiE. 

Ghulam Ihijtala, for tlie appellants.
Mr. Ilameccl-ullah, for the respondent.
EdgEj C. J. and TyreelLj J.— Tliis appeal lias arisen in a suit 

brought on two kiiudis. Tlie j)romisees of the ku'iulin \yexe a firm 
called Moti Ram, Liladhar. The drawers of the hnndifi are the 
defendants;, apx^eilants here. The suit was originally hroughb by 
Liladhar alone. The defendants required inspection of the boohs of 
the firm Moti Ram, Liladhar, and from time to time obtained further 
time for filing their written statement. When they filed their written 
statement they distinctly raised the objection that all the parties 
who should necessarily be joined as plaintiffs were not joined. Upon 
that Jiwa Ram applied to be made a co-plaintiff. Liladhar opposed, 
but in the result the Subordinate Judge^ exercising' liis powers 
under s. 32 of the Code of Civil Procedure^ made Jiwa Ram a co- 
plaintiiJ with Liladhar. Kow at the time -when Jiwa Rani was 
made a co-plaintiif any suit on those Jumdis in which it was neces
sary to make him a party was barred by limitation. The Subordi
nate Judge found that Jiwa Ram, Liladhar and Moti Ram, who 
was their father  ̂ were joint owners and co-parceners in the firm of 
Moti Ram, Liladhar, and that on the death of Moti Ram the sur- 
■vivlng co-parceners/-’ whO; on those findings were the surviving 
co-partners, were Liladhar and Jiwa Bam. Liladhar on his own 
behalf appealed against the decree of the Subordinate Judge, which 
had dismissed the suit on the ground of limitation. His grounds 
of appeal are as follows :—

(1) The shop of Moti Ram and Liladhar is not ancestral,
(S) The plaintiff alone is entitled to sue.
(3) Jiwa Ram has no right of suit.

(4j) Jiwa R^m has been improperly made a plaintiff.
The District Judge on appeal allowed the appeal on the ground 

that the defendants did not raise the plea of non-joinder at the
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1893 earliest possible periodj nor before tlie first hearing; conseq[aeu.tIy 
must be takon to have waived it, and the suit can proceed in 

Liludhar'Sj plaintiffs^ name/^ and. remanded the case under s. 562 
of the Code '•■’Cjt^ivil Procedure, From that order of remand this 
appeal has been brought. The learned District Judge apparently 
confounded the right of a defendant to object on the ground of the 
■want of parties with the power of a Jiidg-e to act under s, 32 when 
the fact of the want of parties is brought to his attention by the 
pleadings or otherwise. The objection as to waat of parties was taken 
by the d.e£endants in tlieir written statement and could not well have 
been taken beiiore. Section 117 of the Code of Civil Precedui’e 
shows that when a written statement has been hled  ̂ whether it has 
been filed at or before the first bearing of the suit_, the Courtj 
amongst other things, shall at the first hearing of the suit ascertain 
from each party or his pleader whether he admits or denies such 
allegation!? of f:ict as are made in the written statement, if any  ̂ of 
the opposite party and are not expressly or by necessary implication 
denied by the party against whom they are made. The written 
statement is the most formal doeument in which a defendant can 
raise an objection of want of parties or that he did not make the 
contract as alleged. In our opinion the objection was in this case 
taken at the earliest possible opportunity, and the Subordinate 
Judge was not precluded, by s. and by tlie fact that the 
objection was taken at the first hearing from making his order 
■under s. S'l. Having regard to ss, 6 i, 68 and 69 of the Code of 
Civil Procedure the first hearing of a suit znight be the earliest 
opportunity which a defendant might have of raising any question 
as to want of parties. It is difficult to understand how a defendant 
could be deemed to have waived an objection for want of partievS by 
not having taken the objection before the first hearing when he had 
no opportunity of taking his objection \intil the first hearing, or was 
until then ignorant of the facts on which the objection depended. 
Whether under such circumstances a defendant could be deemed to 
have waived the objection or not, his omission could not deprive the 
Court of the power to act under s. 32, Now the plaintiff, Liladhar, 
had taken out a certificate for the purposes of this case which

§2 4  TRE INDIAN LiVW UEPOUTS [ ? 0 L .  X lV .



L il a h h a e .

covered only one half of the amormt claimed. '> The explanation 1892 
given for that is that he required no certificate so far as his own ' *°  . . . . iMAM-TTD-jDIW
moiety or the nrna-’s claim is concerned, and that a certificate was 
only reqnired in respect of the share of his deceased fatlier. This 
negatives the suggestion that this was not a ease of partnership, but 
only a case of sarvivorsliip in a joint family. The meaning of the 
first ground in the memorandum of appeal in the Court helow is not 
very plain. It had been found tliat the business or firm of Moti 
Ram Liladhar was a co-partnership. The second, third and fourth 
grounds of appeal appear to raise only questions of law on the find- 
ings of fact in the first Court. The lower appellate Court did not 
come to any finding of fact inconsistent with any findings of fact 
in the first Court. It  apparently assumed that they were correct.
Two questions arise. The first is, where a contract is made with or 
a debt incurred to a firm consisting of three partners and one of 
those partners dies_, can a suit be maintained by one of the two 
surviving partners alone  ̂ against the contractoi^ or debtors ? lu  
our opinion it cannot^ except possibly in the case of an assignment 
by one of the two surviving co-partuers to the other, which is not 
the case here. It was decided by this Court in the case of I Hilar 
Clianrl v. Balram. Baa (.) that a suit cannot be maintained by one 
only of the partners of a fi.rm in respect of a cause o£ action which 
had accrued to all jointly. It was decided by this Court in Gohind 
Prasad v. Ckandar Sekhar (2) that the .surviving partner or part
ners were the persons to sue on a contract made with the firm. In 
our opinion that is good law  ̂ and it was necessaiy in order that this 
suit should be maintainable that the surviving partners of the firm 
o f Moti Ram, Liladhar should be plaintiffs in the suit. The next 
question is what is the effect of one of those surviving partners not
having been made a party until after the period of limitation for
such a suit had expired ? In M miseluh v, Rim Lall Koondoo (3) 
and Kalidas Kevaldas v. Nathu Bhagvan (4) it was held that where 
an objection on the ground of non-joinder of parties was talten in 
proper time by the defendants, and limitation had run so far as the

(1) I. L. B., 1 AIL, 453. (3) I. L. R., 6 Calc., 815.
(2) 1. L. R., 9 All., 466. (4) I. L. E , 7 Bom., 217.
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1802 persons were couf;^rnecl who sliould have been joined as plaintiffs and 
bad not been joiued, the whole suit must be dismissed. It appears 
to ns that the same re&adt must follow where a Jiidge acting under 
s. 32 of the Code of Civil Procedure adds a person as a necessary 
plaintiff after the period of limitation for a suit by him alone or 
with others has expired. S. 2:2 of the Indian Limitation Act_, 
1877  ̂would clearly apply to the right of suit of the person so added, 
and the smt could not be maintained without him. The only case 
which has been suggested as throwing any doubt on that being the 
correct view of the law is the case of TJi& Oriental Bank Corpora- 
tio?i V. Charriol (1). All that that case apparently decided was that 
Hmitatlon does not preclude a Court from acting under s. 32 of the 
Code of Civil Procedure in adding a person as a necessary party to 
a suit. It is not obvious how the observations of the learned Judges 
in that case could be reconciled with the specific provisions of s. 22 
of the Indian Limitation Act^ 1877, if those observations are to be 
read as implying that any Court could do otherwise than dismiss a suit 
which was barred by limitation. The power of a Court to add a 
party and the duty ol: that Court to dismiss the suit as barred by 
limitation are two different questions. Some of the illustrations 
referred to in that case appear to be cases contemplated in the pro
visoes to s. 22 of the Indian Limitation Act, 1877. The recent 
I'nll Bench case of Bmrhshri j\aik v. Ganga Bar an 8aim (2) as to 
the question of limitation where a party is joined related to the 
joinder of a party under the provisions of s. 559 of the Code of Civil 
Procedure.

In our opinion the decree of the first Court was right. W e set 
aside the order under appeal and affirm the decree of the first Court.

Apjjeal decreed.
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(1) I. L. Jl„ 12 Gale. ,642. (2) I. L. II., 14 All. 154,


