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Before Sir John Edge, XL, Chief Justice, and Mr. JusHce Blair.

R A R IM A  (DECBEE-HOIDEB) 0. l^ E P A L  R A X  (JUBCrMEOT-llEBTOB,.)* 

JF q /lS S 2 j s. KJ— Ciuil Procedure Code, ss. 2, 24i and Q22— Jiev{sion.

Aa order -undwi- e. 87 of Act IV o£ 18S3 extending the time for payment of the 
juortgnge money hy a inoi'tgagoi- is a decreo within tiio meaning of ss- 2 and 2-Ai< of the 
Code of Civil Procediive 1882, and therefore no appliciition will lie under s. 022 of that 
Code for revisio-u of such order.

Till!) facts o£ tliis casê  so far as they are necessary for tlie pur- 
poses o£ tliis report, appear from the judgment of the Court.

The Ho5,yble Mr. Sj)ariki(i, for the applicant.
Mr. Ahihtl Jtaoof) for the opposite party.

E d g e , C. J,, and B la i i i ,  J.— This is an application for revision 
in which we are asked to exercise our powers under s. 622 of the 
Code of Civil Procedure^ and to set aside an order of the Subordi
nate Judge of Ghazipur postponing- the day appointed for pa^mient 
under a foreclosure decree. The decree was made under s. 86 of the 
Transfer of Property A ct. A date was fixed for payment. After 
the expiry of that date the Subordinate Jtidge  ̂ on the application o£ 
the defendant, made the order which we are asked to revise. The 
order was not a ministerial order sach as the order in the case of 
H u la s  E a i  v. P ir th i  S ingh  (1), or the order in the ease of B m id liu  
V. Shall M u ha m n ad  TaM  (2). It  was an order which was madd 
tinder s. 87 oP the Transfer of Property Act, and  ̂ if the Court had 
power to make it at all, it could only have been made upon good 
cause shown, Consec[uently^ it was a judicial and not a ministerial 
order. In our opinion it was an order which related to the execu
tion or discharge of a decree within the meaning o f clause [c] of s.

of the Code of Civil Procedure. I t  Was consequently appeal- 
able as a decree. This view is consistent with that taken by this 
Court in the case referred to in the note at page 502 and is not 
inconsistent with the case of Ilidas Eai v. Firthi Singh. As the

* Application for Revision I>fo. 63 of 1S91, under s. 623 of»the Civil Procedure
Code.

(1) I. L, E,., 9 A ll, 600. (2) Weekly Notesj 1888, p. 119,
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order in question was appealable, it cannot be tbe subject of revision 
under s. 622 of the Code of Civil Procedure. The application for 
revision is dismissed with costs.

Application rejected.

E X T R A O R D IN A R Y  O R IG IN A L C R IM IN A L.

Before Mr. Justice Knox.

QUEEX-EMPRESS r. STANTON akd FLYNN,

R'actioe—Sessions trial — Witness fo r  the Crown not called at Sessions iiia l 
tlwû Ti examined lefore the coimnilting Magistrate— iJiify o f the jjronecutioa 
tvith regard to the production of aueh loHaess.

At a trial before the High Court in tiie exercise of its original criminal juris
diction it is not the duty either of the prosecution or of the Coiu't to examine 
any witnesis merely liecause he was examined as a. witness for the Crown before the 
■comiKitting Magistrate, if the prosecntion is of opiuion that no reliance can be placed 
on such witness’ testimony. All that the prosecution is bound to do is to have the 
witnesses who wore examined before the committing Magistrate present at the trial 
so as to give the Court or Counsel for the defence, as the case may he, an opportunity 
of examining them. Dlmnno Kasi (1) and 'Empress o f  India, v. Kali^rosonno Doss
(2) approved. The im press v. Grish Chunder, Talulcdar (3) and The Unipress t . 
IsTian Dutt (4) dissented from.

T his was a trial before Knox, ^ a n d  a jury at the Criminal 
Sessions of the High Court. The accused, Patrick Stanton and 
John Flynn, were charged with offences punishable under ss. d'BTj 
380, 4j11 and 4H  of the Indian Penal Code. A t the close o£ the ease 
for the prosecution, Counsel for the defence called the attention o£ 
the Court to the fact that one of the witnesses who had been, 
examined by the committing Magistrate had not been called by 
the prosecution, and contended that such witness ought to be called 
by the prosecution or at least tendered for cross-examination, oi? 
should be examined by the Court. The arguments on both sides 
are stated in the ruling of Ivnos, J.

The Public Prosecutor (the Hon^ble Mr, Spaukie]f for the 
Crown.

CD L L. 8 Calc , 121.
(3) I, L. E.j U  Calc.,^4S.

(3) I. L. R., 5 Calc,, 614, 
{ i }  15 W. 11., Cr. E.,31.

13

1892 

Rahima 
NEPAii Bax.

5 2 1

1893 
June 7.


