
1892 in 1872. Ss. 27Q and 271 o£ Act No. V II I  of 1859 were not as
wide or as carefally drafted as is s. 295 of t'lie present Act. The 

Bvldeo plaintiS’s'suifc oiig-ht to laave been dismissed on two grounds^ thab
Sahai. lie was estopped from alleging tliat the biswa in suit was the biswa

mortgaged to him, and that even if there had heers. n,o estoppel he 
had failed to establish the identity of the two biswas. The suit as 
ao-ainst Musammafc Jhinka will stand dismissed with costs in all 
Courts, this appeal being allowed.

Ajijjsal decreed.
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Before Sir John ISdje, Ki., C7def Justicf, and Mr. Justice Blair.

May 16. MOHAN LAL anjd a itox iiek  (D efen ba -n ts ) v .  BILASO (P la in t i i 'F .)*

Civil, Trocedure Code, s. 43— Splitting remedies— Suit fo r  declaration o f  
title anil fo r  possession— Siilsequeni sxdt fo r  possession,

Wliere a previous suit for a daclaratiou o£ title to immoTeal)le property laas been 
dismissetl on the ground tlxat tlie plaiuti.fi was not in possession at tlie time of filing 
tlic suit, a sabsequent suit on tlie same title for recovery of possesssion of- the land is 
not barred- under s. 43 of the Code of Civil Procedure. Jibmti Nath. K lan  v. Shih 
M a th  CkucJcerhuttii (1) followed.

The facts of this case are as follows :— On the 13th of September 
1878 one Dodraj made a disposition of his property by way of a 
deed of gift, or deed of partition, in favour of his daughter-in-law, the 
plaintiff, Musamniat Bilaso, and of Mohan Lai, his grandson, and 
Vidya Kam, his great-grand son, who were defendants in the suit. 
Under this deed the plaintiff became entitled to a share in certain 
property known as the "White MahaF  ̂ of mauza Earkhera, and 
certain other land known as Talayawah'’’’ laud. On the 8th of Sep­
tember ISSSj the plaintiff instituted a suit in the Court of the Sub­
ordinate Judge in which she claimed a declaration of her rights in 
respect of mauza Barkhera, but that suit was dismissed on the 
ground that her possession over the land in question was not proved. 
On the 5th of March 1889 the phiintiff instituted a second suit, on 
this occasion for partition and separate possession of her share in mauza 
Barkhera and also in the Talayawah'’ ’̂ land. The suit was resisted

* Second Appeal, Ifo. 223 of 1890, from a decree of T. E. Eedfern, Esq., Dis­
trict Jntlge of Bareilly, dated the 27th ISoveinbcr 1880, con firming a decree of Maulvi 
Abdul Qaiyuui, KUan, Subordinate Jutlgo of Baroilly, dated the lath June 1889.

(1) I. L. E., 8 Calc., 819.



|jy the defendants, tlie grandson and gTea.t-graiidsoii of the donor, on 1S93
the ground, amongst others, that the claim was Larred by s. 43 of. Mohak Lai.
the Code of Civil Procedure. They also impugned the va,lidity-of
tlie deed oJ: upon which tlie claim was based. The Subordinate
Judge decreed the pkiutiE’s ehiira in full. The defendants theu
ajipealed to the District Jud̂ -̂ê  who, agreeing' with tlia lower Coiiit
that the deed or gift was proved and that there was no har to the
suit by reason of s. -i<3 of the Code of Civil Procedure, dismissed the
appeal. The defendants thereupon appealed to the High Court.

Mr. D. Ba^ierji and Bahu Jo^jiiulro Bath Ckaudhi^ for the 
appellants.

Mr. Uonlan Lai, for the respondent.
Edge, C. J., and BLitu, J.— The short question is whether s. 43 

o f the Code of Civil Pi'ocedure is a bar to a suit for possession of 
land in relation to which the plaintiil had brong-ht a preyious suit 
under s. 42 of the Specific Relief Act for a declaration of title^ 
which suit had been dismissed on the ground that the plaintiff was 
not in possession. W e are not aware of any authorities in this 
Court. W e have not been referred to any case in this Court in 
which it -was even suggested that s. 43 of the Code of Civil Pro- 
cedare was aijplieable to such a ease. The point has been decided 
by the High Court at Calcutta in Jibunti Naih Khan v. Shib ISfat 'fi 
Chmlteruidf)/ (1); and, we think, rightly. In our opinion s. 43 does 
not api^ly to such a case as this. The appeal is dismissed with cosis.

J p p e a l  d i s m is s e d .

Before Sir John ISdffê  Kt., CJdeJ Jasiice^ and HB". Sustiee Slatr. . 1893
- 2£ay 20,

MDSA.flEB Z A H iN  K E £ S  (JtrnGirasMEBiOE) v. IKAYAT-UL-LAH.
(De cBiiE -iiOU>En). *

M'orifn^0—&M'i fo r  sale, on a, morlgaga—M'tglds o f  mofigagee in respecl o f  no}i- 
7t,ijl}aiheoated properig o f  the mortgagor— Rest judicat(t-'Act I V  o f  1SS3, 
ss. 6S, 8S, 89 and 90— Cii'il'Procedure Codet soh. IF ,form s Nos. 109 atid 128.

Where there is nothing to sliow a con!.rary inteiitioa of tlie parties every mort­
gage carries with it a personal liahility to pay the nioney advanced ; but a nif>rfp̂ afrpa

Appeal Ko. 38 of 1891 under s. 10 of the Letters Patent, 
a )  I. L. B „ S Calc., 8X9,
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