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has failed to make ont her first polut. Her second yoinb is that
some witnesses on her behalf wers nobt summoned. The answer

that is that she did nob pay the felfane along with her applica~
tlon, or at all,  The appeal is dismissed with costs,

dppeal disiissed.
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Bejore Sir John Edge, Kb, Chicf Justice, and Ifr. Justice Dlaiy,
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Criiminal Procedure Code ss, 233, 254, 537, 388, 330 —Separate offences, cffect of
Lrizl of in the same p;'ooeczlzn;/—Ee:m?ence, admissibility of— Pawrdon, wilk-
drawal of~ Trial of prrson whose pavdan has been witldrawi.,

In o Criminal frial evidenco otherwize adwmissible is not vendered inadmissible
hy the fact that it diseloges the comnmission of aun offence other than that in respect of
which the trial is being hell.  Reg. v, Briggs (1) veforred to.

An aceused person tn whom & tender of pardor has been wade, and who has
given evidenco under that pardon agninst persens who were co-necused with hiw, should
nok, if such puedow is withdvawn, be put back into the dock and tried as if he had
never received o tendor of parcon, but Lis teinl should be separate from and subsequens
to thab of the pursans co-accused with him,

Where four acensed were at one and the sawe trial fried for offences of murder

and robbery eownditied in the course of one trausaction and for auother robbery

ecommitied two or thrce bonrs previcusly and at a plice close to the scene of the
robery and murder (2770 that the trial of these separats offences together, though
an exver or i

ulirity within the meaning of s, 537 of the Code of Criminal Proces
Gure, wonld nog neeessarily render the whole trial void.

Tan fucts of this caze sufficiently appear from the judgment of
the Court, '
Mz, €. C. Dillon, for the appellants.
The Pullic Progecutor (the Hon’ble Mr. Spanlie), for the Crown,
Epeg; C. J. and Bram, J,~Mulua, Kamraj, Binda, and Suraj
Pal have been convicted under s, 802 of the Indian Penal Code and
and have Leen respectively senfenced to. death. They have also
been convicted of two charges under's, 892 of that Code and have
(1) 2 M, ond R: 199,
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been formally sentenced vespectively to seven years’ rigorous impri-
FonMmet ]U on Lucil C[)" o G.

Mr., Dillon has appearad for the appollents, and, in addition to
contending that they ouglt not to have been convicted on the

evidence, he bas raived goms 0’15(‘“](: i as to the vebdity of the
in i :

proce adin a3 and eonvictions

The murder was comm voughly speaking, at about a guar-

ter past 8 o’clock on the night of the 15th of "mem ev 1881, ona
roud leading from Buatdésar faie. A party consisting of women and

their attendants weve attacked by four men \'\‘iﬂl the ehjeet of
“robbery, Whilst the robbery was being earried out, a chaukidar,
atbracted by the noise, ran up shouting—*“ Tale care, T am coming ”?
Upon that, according to the evidence for the prosecution, the four
men who were engaged in the robbery ran at the chaukidar and
each of them hit hirn with a Zdtki, The chankidar died from frac-
tuves of the skull which caused effusion of hlood upen the brain,
There can be no doubt that his death was caused by 274 blows
mfiicted by the men, or some of them, who were engaced in the
robbery of Musammat Bijan’s party. OFf that robbery and that
murder these four appellants have been convieted. Now there was
a robhery committed between 5 and 8 o’clock that evening on the
game road ab a place from 3 to 3% milss distant from the scene of
the murder. These four appellants were at the same trial charged
with, tried for, convicted of, and sentenced for the robbery ecommit-
ted between & and 6 o’clock.

The first peint taken by My, Dillon was thatit was illegal for

the Sessions Judge to try the case of the first robbery along with

the case of the snhsequent robbery and murder. In our opinion -

~there ean be no doubt that the robbery which took place first, was,
within the menning of 5. 233 of the Code of Criminal Pro: eduare,
1882, a distinet offence froms the offence of murder which was
committed in the perpetration of the second robbery. The firsh
robhery and the murder were not offences of the same kind within
the meaning of s, 234 of the Code, aud in our opinion, in cases of
$o serious a nature os that of murder; offences not immediately

Muews, ©
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connected with the murder onght not, for the purposes of charoe
and trial, to be dealt with together. Now the guestion is whether
the procedure involved more than an irregularity within the mean-
ing of 5. 537 of the Code. e are of opinion that the trial of the
first vobbery and the subsequent murder together was an ervor or
irregularity within the meaning of s. 537 of the Code, and was not
illogal in the sense which would make the whole trial void, Still
that error o irvegularity would malke it necessory for us to set aside
‘the proceedings in the trial below and order a new trial unless we
were satisfied that the error or irregularity had not occasioned a
{ailure of justice. ~ Giving a wide meaning to « failure of justice,”
and adopting for the purposes of this case only the contention that
Mr. Dillon urges that a failure of justice would have been occasioned
if his clients were prejudiced by the charge for the first robbery and
the eharge for the murder being tried at the same trial, it is neces-
sary to see 10 what respect these pérsons could have been prejudiced.
M. Dilion contends that they were prejudiced, arguing that the
evidence as to the first xobbery which was given in support of that
charge was not admissible in support of the charge relating to the
second robbery and the mnvder, 1If that contenlion is sustainable,
1o doubt these men have been prejudiced in their trial, but in owr
opinion that contention is ased upon a misconception of the law of
evidence, Of the four men who were tried and convicted, Mulua
had eonflessed fully to the robberies and the murder. That confes-
sion be made hefore the Magistrate. He also pleaded guilty at the
Bessions trial, The other three men in their statements hefore the
committing Magistrate had alleged «/ibis and had named witnesses
to be summoned on their bebalf to prove those alitis at the Sessions
trinl ; so that it was manifest that the main contention at t1hé Sessions
trial would, so far as the three men other than Mulua were ¢ons
cerned, be ome of identity. It was. consequently material and
relevant to show that these men were on that Batésar road on the
‘night in question, and not heyond the Chambal or elsewhere as their
indicated alidis would suggest, Now, it ig quite clear that on the
question of identity and also on the question of whethier or not on
“that night within two or three hours hefore the nurder, they were at
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a place sulliciently near the scene of the mnyder as no to prectude the
possibility that they took part in the murder, evidence was admissible
to show that hetween 5-30 and 6 o’clock that evening these men were
together on the Batlsar road and at the place where in fact the firsh
robbery occurred.  The only guestion ean be as to whether evidenes of
what they were doing at that particular place was admissible or not,
In our opinien it was clearly admissible, It went to show the
opportunities which the persons who spole to the accnsed having
taken partin the first robbery had of identifying the persons who
took part in that vobbery with the men in the dock at the trial.
EBvidence of this kind would be clearly admissille in England.
Many years ago Baron Alderson, who was one of the most careful
Judges on the Enplish Dench in his time, admibted for the pur-
poses of indentification evidence to prove that the person whom he
was trying for vobbery had on the same night committed a different
vobbery on a different person in the meighbourhood. That was
in the case of Regina v. Briggs (1). It has been established in
England by a long eourse of decisions, of which the common sense
and propriety cannot be doubted, that evidence otherwise admissible
cannot be excluded at a trial mercly on the ground that that evidence
shows that the prisoner against whom it is given has committed
some other offence with which he was not charged at the trial. To
confine the evidence as to the presence of these men at the scene of
the first vobbery to mere evidence that they were there and to
exclude the circumstances under which attention was drawn to them
would be to emasculate the evidence and to leave the Judge ov the
Jury or the Assessors without an opportunity of forming a judg-
ment as to whether the witnesses who spoke to such identity had
good opporbunities of observing the persons whom they - were identi-
fying. We are, consequently, of opinion that, even if these appel-
lants had not at this trial been tvied for the fivst rohbery, the
evidence which was produesd to show that they had taken part in it
would have been extremely relevant and admissible on the question
of identity which had to be determined in the trial for murder. ITold-
Jing this view of the law and the facts we are of opinion that the
(1) 2 3L, and 1. 109,
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errar or irregularity in trying these appellants for the first robbery
and fov the second robbery and murder in the same frial did not
oceasion a fatlure of justice and did not prejudice the appellants to
any greater extent ihan an accused may be said to be prejudiced
by evidence as to his identity heing vendeved more conclusive, which

‘could not be said to be a failure of justice. That disposes of the

first point taken by Mr. Dillon,

The second polnt was that there were two Assessors and that
the record of the trial before us contains only a record of the
opinions of oneof those two Assessors, The learned Sessions Judge
states distinetly in his judgment that the Assessors unamimously
convicted on all three counts, We are quite certain that he would
not have made that statement in his judgment unless he had
ohtained from them their opinions and unless they had expressed
their opinions that the prisoners hefore them were guilty of all
three charges. How it is that the record of the trial contains the
rerord of the opinion of one Assessor only we are unable to say,
and ag the learned Sessions Judge is on leave there is no immediate
opporbunity of elearing up the subject. Ifhe did not record the
opinion of the second Assessor, he committed an error, an omission
and an iregularity within the meaning of & 537 of the Code of
Criminal Procedure, but 1t Las not oceasioned, in our opinion, »
Tailure of justice,

The third point is that DMlulua was tendered a pardon mnder
8. 338 of the Code of Criminal Procedure. He had at the Sessions
trial already pleaded guilty to all the charges, and two ‘witnesses
bad been examined when the Sessions Judge made a tender of the
pardon under s, 538. The pardon tendered was a pardon in respect

- of Il the three charges, namely, the two charges of robbery and

the charge of murder. Mulua was put into the witness-hox and
examined ag a witness oa the faith of the pardon tendered to him,
and he gave his evidence. A% the coneclusion of that evidence the
Sessions Judge formed the opinion that Mulua’s evidence as to the
second robbery and the murder wag untirue. e came to that con~
clusion without having heard any witnesses in the case, execept the
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firsh two witnesses called. Those witnesses proved, notling to show
that Mulua’s evidence at the trial was falge evidence, The Sessisas
Judge bad hefore him, no doubt, the confession made hy Mulua
Lefore the Magistrate, and he had prebably alse looked ab the depo-
sitions taken by the committing Magistrate, and he bad further on
the Magistrate’s record the deposition of the Civil Surgeon, The
Sessions Judge being of opinion that Mulua’s evidenece as fo the
second robbery and the murder was false evidence, vevoked the
tender of pardon and put Mulua back from the witness-hox into
the dock and proceeded with the trial as against him and the
other three atcused. Whether or not that proceeding was illegal,
i is quite clear to owr minds that it might most serlously
prejudice the defence of a man who was taken out of the dockin
the middle of a trial to give evidence upon o tender of pardon, to
put him back into the dock after his evidence had been taken and
to proceed to try him asif the tender had never heen made. It
would be most difficult for a man placed in such circumstances to
deal with the evidence or to defend himself and put forward auy
points which might be in his favour with any effect. It 15 very
doubtful to our minds whether Mulua having given trae evidence
with respect to the charge relating to the first robbery was not
entitled to the henefit of the pardon with respect to that charge.
That charge as a criminal charge was quite distinet from {he
charges as to which the Sessions Judge considered Mulua’s evidense

to be false, In ouwr opinion, where a man has given evidence upon

a tender of pavdon, and where that evidence has been false evidonce
or evidence in which he has wilfully concealed something essential,
he onght not fo be put back into the dock at once and tried, but
the trial against Lim on the original charge ought to be a subsequent
proceeding. Section 839 is not very elear in its wording, hut it says
that such person “may be tried for the offence in respect of which the
pardon was so tendesed, &o.,”” and that rather points, in our opinion,
to the trial of such person not heing merely a continuation of the
tyial at which he gave the false evidence, but a trial, so far as he is
eoncerned, de novo. We have bad great difficulty in makizg up
our minds as to what would be the proper course to take with regard
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to Mulua, and we think that there being a doult as to the legality
of the procedure adopted with regard to him we should act on that
doubt and sct aside the convictions and sentences in his case and
direct him to be retried in the Court of the Sessions Judge accord-
to law. The Sessions Judge, should Mulua plead his tender of
pardon as an answer to the charge relating to the first robhery, will
have cavefully to consider such plea. The convictions and sentences
velating to Muluna are accordingly sef aside, and he is directed to be
rewied. As to the other men, they are proved by evidence wlhicl
leaves no doubt in our mind to have been present on the road that
night on the occasion of the first robbery, and to Lave taken part in
it, and to have been present at and to have taken part in the second
robbery. 'We helieve the evidence for the prosecution that Kamraj,
Tinda and Suraj Pol did strike the chaukidar with their lathis,
and that they were active participators in the murder. We say
nothing as to whether Mulua took a part in that murder or not, as
he will have to be reteied ; but it must not he assumed, from our
refusing to express an opinion as te the wituesses against Mulua,
that we doubt the eorrectness of their evidence. Those men who
killed the chaukidar were engaged in the commission of a very
serions offence, vis., the offence of robbery. e was acting in the
execution of his duty when he ran up, and they turned on him and
brotally murdered him, In the opinion which we have formed, we
ave not uwsed the confession of Mulua before the Magistrate or
his evidence at the Sessions trial against any of these tliree men,
indeed his evidence at the Sessions irial would not appear to have
been admisstble against them, because, as we infer from the record,
the tender of the pardon was withdrawn and he was put into the
dock as a prisoner hefore the other accused had had an opportu-
nity of cross-examining him. We have, however, been asked by
Mr, Dillon to consider Mulua’s evidence relating {o the murder so
far as it is in favour of Binda and Kamraj, No doubt Mulua did
put the whole murder, so to speak, upon the shoulders of Suraj Pal,
but we prefer to follow the cvidence of the othetr witnesses in the

~case which shows that Binda, Kamraj and Suraj Pal all took an

sctive part in the murder, The evidence for the defence proves
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nothing so far as Binda, Kamvaj and Suraj Pal are concern-
ed.

;e . - . .

We dismiss the appeals of Binda, Kamraj and Suraj Pal and
we confirm in each case the convietion of mmrder and the senfence
of death, and we divect that in each case the death sentence be carricd
out,

Appeals dismissed,

APPELLATE CIVIL.

Before Sir Jokhn Bdge, Kt., Chicf Justice, and Mr. Justice Blair.
JHINKA (Derexpant) o LALDEO SATAT (Prarsrrer)®
Hertgage—Suit for sale by mortgagee against auelion purclaser, mortgagee having

accepled part of the proceeds of the former sale~——dcé PLLL of 1859 s. 271~
Estoppel.
On the 10th of February 1872, one 8. B. mortgagoed to the plaintiff an undefined
one hiswa share out of three biswas owned by him.  On the 20tk of March 1877, J. P
and G. P. brought to sale in exccution of money deerees agninst 8. R. two out of
those three biswas, which two biswas were purchased by the defendant. The sala was
confirmed on the 23rd of April 1877. Ouat of the proceeds of that sale Rz 1,404-14-9
were appropriated by the plaintiff in part satisfaction of his mortgage. On the 16th
of April 1877, the plaintiff sued the unetion purchaser for sule of one biswa in satisfac-
tion of his mortgage. Held that even if it could be shown (which it could not) that the
particular biswa mortgaged te the plaintiff was one of those which had passed into the
dlefendant’s possession, the plaintiff was estopped by his previous conduct from suing
%0 bring it to sale nnder his mortgage.

Tux facts of this case suﬁiéiéntly appear from the Judgment of
the Court.

Mr., dmir-ud-din, for the appellant.

Babu Jogindro Nath Chaudhrs, for the respondent.

Epcg, C. J, and Bram, J. This case is a simple one, The suit
is for a declaration that a one biswa share purchased by the defend-

ant, Musammat Jhinka, at an auction sale under a decree in 1877
is lable to be brought to sale and sold under a mortgage held by

Blay 11,

.. % Second Appeal No. 185 of 1890, from & decree of Maulvi Abdul Qaiyum Khan,
Subordinate Judge of Bareilly, dated the 30th October 1889, confirming a (I‘chcc of
Baba Madhub Chandar Banerji, Munsif of Bareilly, dated the 17¢h April 1889,
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