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lias I'aiied to make out her first point. Her second poiufc is tLat 
some wiLiiosses on her Ijshalf were r.ot Buiiimoned, The answer 
to thiit is that she did iiofc pa,.y the ialhana along* with her applica- 
iioUj or at a il The appeal is dismissed with costs.

Ajijieal dismissed,^
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GRIMIMAL.

S e fo re  S 'h ‘ J o h n  'E d g e , K t . ,  C h ie f  J u s tic e , a tu l M r .  J u d i c e  B l a i r .

QUEE5F-EMPUESS u. MULUA a -sd othees.
Crminal Procedure Code &s, 234, 537, S3S, ZZQ — Separate ofences, effect c f

i i ' i a l  o f  iu  the same 2j ro c e c c li,ij— E v iJe a c e , c id m is s ililr ly  o f — Ira n ia n ,

dravjal o f—Tflcd ofjjcrson ivJiosc ■]>ardoii has l'.:en wHlulrazon,

111 a Criminsil trial cvulenco otlicrvvi.-jo aclinissiLlc is not rendered inadmissible 
hy tlie fiiefc iliat it discloses tho couimission oI‘ wn oiieuce otlieu tlia,t in respect o£ 
wliicli tlie trial is "being licld- Eeg. v. Brlgris (1) referred to.

An acensed person to whom a tender of pardon, has been made, and who Las 
given evidenca under that x)ardou ngaiust persMis wlio were co-accused witli hixvij slvoiild. 
not, if ,sueli piirdoii is withdrawn, 1)0 put Ladi into the dock artd tried as if lie had 
neTcr leee'ved a tc-nder of pnrdou, hut his trial should he separate fi'om and suhsequejii; 
to tuafc of the pui'sona co-aceuKod. vcith Mui.

Where four aeoasod were nt one and the same trial tried £ov offences of nuirder 
and robbery couiniitted in tlie cDnvae of one transiiecioii and for another robbery 
eomiinitcd t'.vo or tliree Lours prcvionslj and at a place olose to the scone of the 
ralihery :’.nd murder tliat the trial of tlicsic separate oH’cncos together, though
an error or irreguhirity within the moaning of s. 5l>7 of the Code o£ Ciiminal Proce« 
diirej would not uceessarily render the whole trial void.

T h e  £;icts of this ease suflieieiitly appear from  the judgm ent o£ 
the Court.

Mr. C. G. Billow, for the appellants.

The Public Prosecutor (the Hou ’̂ble Mi*. for the Crown.'
E dge  ̂ G. J. and Blaih  ̂ J„— Mtilua, Kaiuraj^ Binda^ and Suraj; 

’Pal have beea convicted under s. SO2 of the Indian Penal Code and 
.and have been respectively sentenced to, death. , They have also 
been eon’victed of two charges under s, 80S o£ that ,Gode and hat© 
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been formQlly seiiteiieed respectively to seven years'' rigorous impii" 
soiimeiit ou eacli cliav£re.

Mr. Billon  lias appeared for the appellaiitSj rikÎ  in udclitioii to 
coateiidiiig that they on^ht not to have teen convicted on the 
evidence^ lie has rait-ed same olijcctioiig as to tiis validity o l tiie 
proceedings and eonvietioiis in the Sessions Court,

The murder was committed, roughly spenhiiig'_, s.t nhout a cnia.r-’ 
ter past 8 o^eloct on the nig-ht o£ tlic 191di of November 1891, oa a 
TOad leading* from Batesar fair. A  party eonsistir.g of women and 
their attendants were attacked l;)y four men with the object of 
rohhery. IVhilst the robbery v/as hem9; carried out, a chaukidar, 
attracted by the noise  ̂ ran up shouting’— Take care, I  am, comiuj^.'’  ̂
Upon that;, according- to the evidence for the prosecution, the four 
men who were engaged in  the robbery ran at the chauhidar and 
each of them hit him witli a lafrkl. The ehankidar died from frac
tures of the skull which caused effusion of blood upon the brain, 
Tliere can be no doubt tlia,t his deatli was caused by la{;/d blows 
inflicted by the nienj, or some o£ theiii;, who v/ere engaged in tlie. 
robbery of Musaniniat Bijan^s party. Of that robbery and that 
murder these four appellants have been convicted. Now thare was 
a robbery committed between 5 a.nd 6 o^clock that evening on the 
same road at a place from 3 to 3| miles distant from the scene o£ 
the murder. These four appellants were at the same trial eha.rgetl 
with, tried for, convicted of, and sentenced for the robbery commit
ted between 5 and 6 o^clock.

The first point taken by Mr, was that it was illegal foi*
the Sessions Judge to try the ease of the first robbery along, with 
the ease of the subsequent robbery and murder. In our ofdnion 

, there can be no doubt that the, robbery which took place first; waSj 
within the meaning of s. 233 of the Gode of Crimiaal, Procedure, 
1882; a distinct offence from the offenoe oi: murder which was 
committed in the perpetration of the second xobbeiy. The first, 
robbery anti the murder ,were not offences of the same kind within 
the meaning of s. 23'i of the Code, and in our opinion^ in cases o:£ 
so serious a nature as that of murder, offences not immediatelj'
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1S92 connected with tlie murJer oug’lit not, for tlie purposes o£ charge 
' and tritiil; to be dealt witli together. Now tlie qnestion is wbetlier 

EttTiujsg procedure inyoh’-ed more tliaii an irregularity within the meaii-
M u l u a , ing' of s, 537 of the Code. Yv’’e are of opinion that the trial of the 

first robbery and the anbsequent murder together was an error or 
irregularity within the meaning of s. 537 of the Code  ̂ and was not 
illegal in the sense which would make the whole trial Toid. Still 
that error or irregularity would make it necessary for us to set aside 
the proceedings in the trial below and order a new trial uuless we 
■were satisfied that the error oi* irregularity had not occasioned a 
failure of justice. Giving a wide meaning to “  failure of justice/-’ 
and adopting for the purposes of this ease only the contention that 
Mr. Dillon urges that a failure of justice vrould have been occasioned 
if his clients were prejudiced by the charge for the first robbery and 
the charge for the murder being tried at the same trial  ̂ it is neces- 
J3ary to see in what respect these persons could haye been prejudiced, 
Mr. Dillon contends that they were prejudiced^ arguing that the 
fcvidence as to the first robbery which was given iii support of that 

, charge was not admissible in support of the charge relating to the 
second robbery and the mixrder. I f  that contention is sustainable, 
'iao doubt these men have been prejudiced in their trial, but in our 
Opinion that contention is based upon a misconception of the law of 
evidence. Of the four men who were tried and eonvictedj Mulua 
had confessed fully to the robberies and the murder. That confes
sion he made before the Magistrate. He also pleaded guilty at the 
Sessions trial. The other three men in their statements before the 
committing Magistrate had alleged cdiUs and had named witnesses 
to be summoned on their behalf to prove those alibis at the Sessions' 
trial; so that it was manifest that the main contention at the Sessions 
trial would, so far as the three men other than Mulua v/exe coip 
cerned, be one of identity. 'It was. consequently material and 
relevant to show that these men were on that Batesar road on the 
night in ciuestion, and not beyond the Cliambal or elsewhere as their 
indicated. would suggest. Now, it is quite clear that on the,
question of identity and also on the question of whethev or not on

- that night:within, two or three hours before the murder ,̂ they were jit;
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a place sufficiently neav tlie scene o£ the mnrdei* as not to pi"eclude tlie 
possiljiiifcj that they took ])arfc in the murder^ evidence was admissible 
to show that between 5-30 and 6 o^eloelc that evening these men were 
to,g-ether on the BatCsar road and at the place where in fact the first 
rohheiy ocenrred. The only question ean be as to whether evidence of 
•ndiat they v êre doing at that particular place was admissible or not. 
In onr opinion it wa? clearly admissible. It  went to show the 
opportunities which the persons who spoke to the accused having 
taken part in the fî rst robbery had of identifying* the persons who 
took part in that roijljery with the men in the dock at the trial. 
"Evidence of this kind would be clearly admissible in England. 
Many years ago Baron Aldersonj who was one o£ the most careful 
Judges on the English Eeneh in his time, admitted for the pur
poses of indentification evidence to prove that the person whom he 
was trying for robbery had on the fsame night committed a different 
robbery on a different person in the neighbourhood. That was 
in the ease of Regina v. Briggs (1), It  has been established in 
England by a long course of decisions ,̂ of which the common sense, 
and propriety cannot be doubted^ that evidence otherwise admissible 
cannot be excluded at a trial merely on the ground that that evidence 
sliov/s that the prisoner against whom it is given has committed 
some other offence with wliich he was not charged at the trial. To 
coniine the evidence as to the presence of these men at the scene of 
the first robbery to mere evidence that they were there and to 
exclude the eircumstances under which attention was drawn to them 
would be to emasculate the evidence and to leave the Judge or the 
Jury or the Assessors without an opportunity of forming a judg
ment as to whether the witnesses who spote to such identity had 
good opportunities of obser\nng the persons whom they were identi
fying. W e arê  consequently, of opinion that, even if these appd- 
lants had not at this trial been tried for the first rohbervj the 
evidence which was produced to show that they had tâ ken part in it 
would have been extremely relevant and admissible on the cpiestion 
of identity which had to be determined in the trial for murder. Hold" 
iu^ this view of the law and the facts we are of opinion that the 

(1) 2 M, and IX. 199.
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ISOS eiwi’ 01* in'og-ularity in trying'tliese appellants for tLe first robbery
and for the second roLbeiy and nrarder in the same trial did not

E:ari{E33 occasion a failure of justice and did not prejudieo the appellants to
Mi'iixiA. any greater extent than an accused may he said to he prejndieed

hy evidence as to his identity being rendered more eonelusive^ -which 
‘ could not be said to be a failure of justice. That disposes of the 
first point taken by Mr. Dillon-,

The second point was that there were two Assessors and that 
the roc or d of the trial before ns contains only a record of the 
opinions of one of those two Assessors. The learned Sessions Judge 
states distinctly in his judgment that the Assessors unanimously 
convicted on all three counts. W e are quite certain that he would 
not have made that statement in his ‘judgment unless he had 
obtained from them tboir opinions and unless they had expressed 
their opinions that the pris'oners before them were guilty of all 
three charges. How it is that the record of the trial contains the 
record o f  the opinion of one Assessor only we are tinable to say  ̂
and as the learned Sessions Jndge is on lea.ve there is no immediate 
opportunity of clea,ring’ up the subject. I f  he did not record the 
opinion of the second Assessor  ̂ he committed an error  ̂ an omission 
and an irregularity within the meaniiig of s. 53'7 of the Code of 
Criminal Procedurej hut it has not occasioned, in oar opinion^ a. 
failure of justice.

The third point is that Mulua was tendered a pardon nndet 
s. 338 of the Code of Criminal Procedure, He had at the Sessions 
trial already pleaded guilty to all the charges, and two witnesses 
had been examined when the Sessions Judge made a tender of the 
pardon imder s. 338. The pardon tendered was a pardon in respect

- of all the three charges, namely, the two charges of robbery and 
the charge of mxmler. Mulua was put into the witness-box and 
examined as a witness oa the faith of the pardon tendered to hirfl̂  
and ho gave Ins evidence. A t the conclusion of that evidence the 
Sessions Judge formed the opinion that Iifu}ua'’fi' evidence as to the 

, second robbery and. the mm'der was untrue. He came to that con
clusion without having heard any witnesses in the case> except the

50(3 THE INDIAN LAW REPORTS [VOL. 5 IY .



VOL. StY.l A L L A H A B A D  SEIIIES. h O 't

first two witnesses called. Those witnesses iDi'orecl notLuig to eliow iSOs
that Mulua ’̂s evidence at the trial was false eridcaee. The Sessicnis Quees--
Judge had before him, no doubt; the coiifession made b j  Muhia Ejimes!!
before the Magistrate^ and he had x^robablj' also looked at the depo- M uxita,

sitions taken by the committing Magistrate^ and he had further on
the ^Magistrate's record the dej^osition of the Civil Surgeon. The
Sessions Judge being of opinion that Miilua^s evidence as to the
second robbery and the murder was false evidence^ revoked the
tender of pardon and x̂ ut Mulua back from, the witness-box into
the dock and piroeeeded with the trial as against him and the
other three accused. Whether or not that proceeding was illegal^
it is quite clear to our minds that it might most seriously
prejudice the defence of a man who was taken out of the dock in
the middle of a trial to give evidence upon a tender of pardon< to
put him back into the dock after his evidence had been taken and
to proceed to try him as if the tender had never been made. I t
would be most difficult for a man placed in sueh circumstances ta
deal with the evidence or to defend himself and put forward any
points which might be in his favour with any elfeet. It is very
doubtful to our minds whether Mulua having given true evidence
%vith respect to the charge relating to the first robbery was not
entitled to the benefit of the pardon with respect to that charge.
That charge as a criminal charge was quite distinct from the 
charges as to which the Sessions Judge considered Mulua '̂s evideuco 
to be false. In our opinion^ w;here a man has given evidence upon 
a .tender of pardon, and where that evidence has been false evid(>neo 
or evidence in which he has wilfully concealed something essential, 
he ought not to be put back into the dock at once and tried, but 
the trial against him on the original charge ought to be a subsequent 
proceeding. Section 339 is not very clear in its wording, bn I: it says 
that such person “  may be tried for the oUence in respect of which the 
pardon was so tendered, and that rather points, in oar opinion, 
to the trial of such person not being merely a continuation of the 
trial at which he gave tha false evidence, but a trial, so far as he is 
concerned; de novo. W e have had great difficulty in making up 
our jaiiads as to what would be the proper course to take with regard
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to Ivluliia  ̂ and we think that there heiug' a doiil>t as to the legality* 
of the procedure adopted with regard to him wc should act on that 
doubt and set aside the convictions and sentences in his case and 
direct liim to be retried in the Court of the Sessions Judge acoord» 
to law. The Sessions Judge^ should Mnliia plead his tender o£ 
pardon as an answer to the charge relating to the first roljbery-j will, 
ha-ve carefully to considoi such plea. The comietions and sentences 
relating to Mnlua are accordingly set aside  ̂ and he is directed to he 
retried. As to the other men, they are proved by evidence which 
leaves no douht in our mind to have been present on the road that 
night on the occasion of the first robbery, and to have taken part in 
it, and to have been present at and to have taken part in the second 
robbery. W e  believe the evidence for the prosecution that Ivamraj, 
'Biada and Suraj Pal did strike the chaukidar with, theiv Idihis, 
and that they were active participators in the murder. "Wo say 
nothing’ as to whether Mulua took a i^art in that murder or not, as 
he will have to be retried; hut it must not be assumed; from our 
refusing to e3;pres8 an opinion as to the witnesses against Mulua, 
that we doubt the correctness of their evidence. Those men who 
killed the chaukidar were engaged in the commission of a very 
serious offence, the oSenee of robbery. He was acting’ in the 
esecuticn of his duty when he ran up, and they turned on him and 
brutally murdered him. In the opinion which we have formed, we 
have not used the confession of Mulua before the Magistrate or 
liis evidence at the Sessions trial against any of these three men_, 
indeed his evidence at the Sessions trial would not appear to have 
been admissible against them, because, as we infer from the record^ 
the tender of the pardon was withdrawn and he was put into the 
dock as a prisoner before the other accused had had an opportu
nity of cross-examining him. W e have, however, been asked l;>y 
Mr. Dillon to consider Mulua^s evidence relating to the mm’der so 
far as it is in faronr of Einda and KamraJ. ISFo doubt Mulua did 
put the whole murder, so to speak, upon the shoulders of SuraJ Pal, 
tut we prefer to follow the evidence of the other witnesses in the 
case which shows that Binda, Kamraj and Suraj Pal all took an 
active part in the murder. The eyidence for the defence proves



notliiBg so far as Kami-aj and ISuraj Pal aro concern
ed.

W e dismiss tke appeals of Bincla  ̂ Ivamraj and Suraj Pal and 
we confirm in eaeli case the conviction of murder and the senteiiee 
of death, and we direct that in eaeh_ease the death sentence he can-led 
out.

Jj)peals liismissed.
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Before Sir Johi Hdge, Kt., Chief Justice, and TIfr. JiisticB Blair.

JHINKA (Deeendakt) t?. LALDEO SAHAI (PLAiSTiTr)*

Mortgage— Suit fo r  sale hg mortgagee against auotion •jniroliasei', mortgagee liaxhig 
accepted jiart o f  tha ]}t'oaeechs o] the form er sale—Aot K i l l  o f  1S39 s. 271— 
ŝto2:>pel.
Oil the 10th of February 1873, one S. E. morfcgag'o'i to the plttintiffaii iinclefiued 

m e  biswa share out of three hiswas owned by him. On the 20th of March 1877, J. P. 
and G. P. brought to sale ia execution of money decrees against S. E. two out of 
those three biswas, which two biswas were purchased by the defendant. The sale was 
confirmed on the 23rd of April 1877. Oat of the in-oceeds of that sale Rs. l,4Gi-14-9 
were a.ppropriated by the jjlaintiS in part satisfaction of his mortgage. On the IGth 
of April lS77j the plaintiff sued the auction purchaser for sale of one biswa in satisfac
tion of his iiiortgage. Held that even if it could be shown (which it could not) that tho 
particular biswa mortgaged to tho plaintiff was one of those wbicb had passed into the 
defendant’s possession, the plaintiff was estopped by his xirevioua conduct from suing 
to bring it to sale under his mortgage.

T he facts of this case sufficiently api^ear from the Judgment of 
the Court.

Mr, Amir-ud-diU} for the appellant.
Babu Jogindro Nath Chaudhri, for the respondent.

E dgE; C. J. and E laiEj J. This case is a simple one. The suit 
is for a declaration that a one hisvva share purchased by the defend
ant, Musammat Jhinka^ at an auction sale under a decree in 1877 
is liable to be brougbt to sale and sold under a mortgage held by

* Second Appenl N o . 1S5 of 1890, from n decree of Maulvi Abdul Qaiyum Khivn, 
Subordinate Judge of Bareilly, dated the 30th Oueober 1889, confirming, a decreo of 
Babu Madhub Chandar Baueiji, Muusif of Barcillyi dated the 17th April 1SS9.


