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REVISIONAL CIVIL.

) Before Me. Justice Makmood and Mr. Justive Kaox.
MIHR ALI SHAH (PrrrvioNes) o, MUHAMMAD FIUSEN Axp oTHERS (OPPOIITE

Revisiva—DPowers of High Conrt—Jurisdiction— det IX of 1887 {Sinall Cause
Courds dety, sok. i, ¢f. (18).
Unlezs the facts from which want of jurisdiction on the part of a subordinate
Court may be inferred are patent upon the face of the record, the High Court will not
interfure in revision. '

A =uit by & Muhammadan to obtain a share in property distributable under the
tepms of o cortain endowment i a suit of the uature contemplated by clause (18) of
sehedale i1 of the Provincial Small Cause Courts Act {IX of 1887), and therefore not
cognizable by a Cowrt of Small (C'auses.

The facts of this case sufliciently appear from the judgment of
Mahmood, J,

Pandit Sundur Laf and Maulvi Ghulam Hujtaba, for the appli-
vants,

Mr. D. Banerji, for the opposite parties.

‘Mauvoon, §J—This is an application under s. 622 of the Code
of Civil Procedure invoking the aid of this Court as a Court of Re-
vision to disturb the decrees of the Muansif of Agrs and the Subor-
dinate Judge of that district as the Appellate Cowrt which disposed
of the ease in appeal.

The solitary ground upon which such interference is invoked is,
that the Coutt of the Subordinate J udge and the Munsif at Agra
had no jurisdiction to try this suit, which was exclusively cognizable
Ly the Cowrt of Small Causes at Agra: In arguing this matter
much ability has been displayed on behalf of the appellant by Pandit
Sundar Lal and Mr. Ghulwn Mujtaba, and in vesistivg it we have
to deal with the argument of My, Dwarbanath Banei 71, who appears
for the opposite party.

The facts out of which this dispute has arisen ave very simple.
1t is admitted that to the tomb and shrine of Shah Vilayat Shah is

# Aprplication ’\7 ‘78 of 1801 for wovision, tmder s. 632 of the Civil Procedure
Uode, of a deereo of Bubu Ganga Saran, Subordinate Judgc of Agra, duted the 8rd

CApril 1891, varying a decree t)L Maulyi Mobammad Shatl, Monsif of Agra, Quted the
28th Novewnber 1804,
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attached certain property of which the profits have to be devoted to
the durgah, aud that such property is not only devoted to the ex-
pensés contingent upon the ritual of the Muhammadans in respeet
of such mabters, but is also distributed among his descendants,
among whow the parties to this litigation are admitted to be. It is
also admitted that in respect of such properties the plaintiff has no
right of personal ownership, but that the right by which he colleets
the income of the property is in the capacity. of sajjada-nashing or,
to use the phrase employed by the lower Courts, as mubowalll, and,

4o usé the English simple phrase, he would be called the trustee of

the property.

Tt seerns that the parties to this litigation are not on friendly
terms, because this very suit shows that ‘the shure claimed by the
pleintiffs, respondents, being the share to which they were entitled
under the obj2et of the wegf, though found te be due to them, bas
not bean paid by the defendant sajpjede-nashin, There is not ome
guestion ¥ nreseed upon us showing that the concurrent findi 11,ga of

" both the lower Courts are wrong upon the merits as to the amonit

due to the plaintiffs whora Mr! Bawerji represents.

But it is argued that although the plaintiffs might have had
guch 2 right of claiming the money that they did claim in this suit,
vet the sult was of a character nob entertainable in an ordinary
Court of Civil Judicature hecause of s, 16 of the Provincial Small
Causa Courts Ach (Act No IX of 1857), and it is then argued that
beeause the suit was ot a sait of an oidinary ¢ eivil character, there-
fore we.should now set aside the decrees of both the Courts below,
leaving it open to the pluintiffs, respondents, to bring anv action in
the Small Cause Court at Agra,

Wow I have no doubt that the provisions of s, 16 of the Proa
vincial Small Cause Courts Act (Act No. 1X of 1887) require that
suits cognizable by the S:all Cause Courts should be entertainabla
by those Courts and those Courts alone, but I am also satisfied that
the provisions of s. 11 of the Code of Civil Procedure (Ast No. XIV
of 1882) require that unless it is shown that a cauze does not f2ll

- within the ordinary ;mesdxc-ho_u of a Civil Court, the cause being,
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as it is here admitted and conceded, a ¢cnnse of a civil nature, the
Court is not to decline jurisdiction, so that, if I understand these
two clauses aright, the following question arises i—

Is there anyvthing in the Provincial Small Canse Courts Act (Ack
No. IX of 1857) to have vusted the jurisdiction of the Munsif of
Agra as a Court of firsh instance or of the Subordinate Judge of
Agra as a Court of appeal Ly reuson of there being a ssparate Small
Cause Comrt ? )

In arguivgy this point to show that sueh was the case, Pandib

 Sundar Lal and Mr. Ghulan Myjéaba, on behall of tlie petitioner,
have relied upon twa of my own judgments i Jar Dewt v, Halhure
Das(1) and in Hesun 410 v, Hohsin ALD(2). The argument in
regard to these rulings on behalf of the petitioner has been that the

principle applies to this case also, and that, therefore, the ruling of.

the Bombay High Court in Bibi Ladli Begam v, Bibi Raje Rabia
(8) requires us to set aside the decrees of the Courts below with the
effect that matters wounld stand exactly as they did before the
litigation ever was stavted, irrespective of what happencd in the
Courts Lelow,

Now, in the first place, there is much in the judgment of Markby,
J., inthe case of Drolo Moyee Dabee v. Bipin Mundul (4) which
may have to be considered as to whether or not at this stage a plea
such as that raised in.this application 1§ to be entertained ; becaasa
it must be remembered that the Act upou which that ruling proceed-
ed was the one which preceded the present emactment and was in
part malerid, ’ B | '

It is, however, not upon this ground that I wish to dispose of
‘this case, The petitioner never raised the question of jupisdiction,
either in the Court of first instance or in the lower appellate Court,
and the mere fact of contending that there was a want of jurisdie-
tion at a stage such as this, under s, 622 of the Code of Civil Pro-
cedure, 15 not sufficient to decide whether that Court had or had
not jurisdietion. Therefore, there was no material and no findings

(1) Weekly Notes, 1838, p. 193, (3) L. L. B, 13 Bom., 850,
(2) Weokly Notes, 1850, p. 201, (4) 10 W, R., 0. B, &
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in the eoncurrent judgmients of the lower Courts o enable the petis
tioner to sustain his plea that there was any want of jurisdiction in
this case. The powers exercizealile by this Couort as a Conrt of yevi-
sion have been the subject of consideration by me in namerouns
eases where I have held that, unless facts ousting juvisdiction ave.

patent from the pmdmws of the parties and the findings of the
Court, this Cowt, as a Court of revision, should destst from inter-
fering. Addbpting the same views and applying them to this case,
1 do not think that there is any reason to interfere,

T wish, however, to mention as to clanse (18) of the second Sche-
dule of the Provincial Small Caunse Courts Act (Act No. IX of 1887)
excluding suits relating to o trust, that I regard this suit as pre-
sented Ly the pleadings of the partics in this cause to Le a suit
of that character, and that upon a former oceasion also the same
view was adopted by Stuwmt, C.J., and Turner, J,, in Miscella-
neous No, 33B of 1877. The case is, therefore, not shown to
be o fit case for cognizance by the Small Canse Court, and theve-
fore the Courts below had jurisdietion, and I would decline to inter-
fere. 1 thevefore reject this application with costs in all the Courts.

Kxox, J.—The pleadings in this case, in my opinion, show that
it is one of those cases which Ly clause (18), sch. ii, attuched to
the Provincial Small Cause Courts Act (IX of 1857) was in distinct
terms excluded from the cognizance of the Small Cause Court,
The parties before wus 1n a previous case, to which my brother
Mahmood has alluded, contended over property of the same nature,
and in that case it was determined by this Court that the case was 110'(.
one fov vent, but oue relating to a trust, and therefore under the Act
then in éorce {(Act No. XTI of 1865) a snit which Courts of Small
Canses could not hear and determine, Bearing these facts in mind

-and for similar reasons to those already given, I am of opinion

that this case is one in Whu b there is no cause for us to interfere,
and T would concur in dismissi sing the application with costs in

.all Coults,

Application rejected.,



