
in tlie case of Murltui'ool Eiaj w 'Fnl.faj Ihta-reij IlolicipaUui^ (1),
The nest observation I  have to malce is that these views were Deoei

accepted by their Lordships of the Privy Coiincilin. this.very case of
S^ieih MaJioraed A h scm n lla  Cliov:,dJivy v. A niarchand K n n d n  (S), I-uiT-'triZ.Aj
and that that ease, far from supporting the appeal  ̂ seems to ine,_
to he opposed to it. For these reasons I at r̂es with all that has
fallen from the learaed Chief Justice and also in the decree which
he has made^

A.fpeo.I ( l im is s c iL

Mefore M,\ Justice Sii'algU and Mr. Jt’.slkp T>^rml. -

DtTLI SINGH (PxAixTiFF) SUNDAR SINGII !>*»»»»««»,

Himtu law—Hindu iviilow—Glft.

The wkTow of a separated Hindu 'being- ia possession, as sncli widoiv, of propprh*-
by licr Ims'band, execntiid a deed of gift of sucli xuoporty in favor of lier daus’li- 

ter’s son, lier daughter Iteing also a party to the dyed. Subsequently to tlio csucutloii 
of tliis deed of gift tlie exeratant\s tlaiighter gnve Lirth to anotlier son that
t’ io deed ill question could not affect more than the life interesfcs of the cxecntaiit 
and lier danghtei’, and could not operate to present the snceession (as to a moicfcy of 
tlie property) opening np in favor of the suliseqiieiitly»bQrn son on the death of the 
survivor of the two ladies. B(Wij>Iiat Eai v. Tula Sjuari (3) referred Co.

The facts of this case sxtfEciently appear from the ;judgnient ol:
Straight J,

Mr. D, Banerji and Manlvi Ghdam Mujtaha, for tliei appellant,
Mr, Moslicm Lai and SmiclaT Lal^ for the respioiident.
Stb.aic4Iit, J.— One Bhimjit was the admitted owiiw of the 

pi'operty to Avhich the suit relates, and he occupied the position of 
& separated Hindu in possession of sq>arfite estate. He was maTried' 
to one Hira Kuar, who; ijpon his death in 1850  ̂ suf ?ived him. By 
Hira Kuar he had oiie daughter, Musammat Bukmin,- who was 
Koarried to a man of the-name of Fateh Singh, By Fateh Singh 
she had two sons_, Kharak Singh, who is a jjto forma defendant in 
the present litigation, and Buli Singh, who is the plaintiff. Hira

* First appeal No. 36 of 1891 from an ordw of Bahu Gangs Saran, Snboidinats 
Jndgo of Agra.j dated the 11th Octoher 1890.

(1) 13 E. 235. (2) L. Pw 17 I. A. 28,
(3) I .L . E .6  All. JJG,
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2892 Knar died in the year 1877. Eiikmin and Fateli Singli both died
'dch Sik&e year 1883. Hira Kuai* during her life-time made a deed of

StrwDAK property now in suit with other properties in favor of
SraQH, her grandson Kharak Singh. This was in the year 1873, and

possession was given and mutation of names recorded, a reservation 
heing made in the deed of gift in favor of the donor to the effect 
that an allowance of Rs. 100 per annum was to he paid to her by the 
donee. At the time when the deed o£ gift Tvas assented to-by Musam- 
mat Rukmin Ivharak Singh was the immediate reversioner. It  is 
also a material fact that at the time of the deed of gift Dali Singh, 
the present plaintiff, had not come into existence. A t some time 
prior to his death Fateh Singh, professing to act as the guardian of 
his minor son, Iibarak Singh, made a charge in favor of the defen
dant Siindar Singh in respect of the property in suit, together with 
another share in it which ŵ e are not concerned with in the present 
litigation. Subsequently the defendant Sundar Singh obtained a 
decree in respect of his charge and put it into execution against half 
the property as representing the interest of Kharak Singh, and he 
brought it to sale and there is an end oi; that. Now he has attached 
the other half the property jis the property of his judgment- 
debtor and be sought to bring it to sale. Buli Singh, the plaintiff, 
objected to the sale j liis objection was disallowed, and consequently 
he has had to bring the present suit to have his right in this parti« 
cular property declared. It  is therefore obvious that the whole 
title of the defendant-respondent rests upon the question o£ what 
by the transaction of 1873 Kharak Singh, his Jndgment-debtorj 
had acquired. The case for the plaintiff is that as the grandson of 
Bhimjit^ his right to succession in the property of Bhimjit did not 
arise or open up until the death of his mother in 1882, and that 
no assent given by his mother to the transaction of the gift of 
1872 could affect his right, or destroy his title to succeed to his 
share in the estate on the death of his mother. The first Court 
decreed the plaintiff-’s claim, holding in effect that the estate ol 
the widow and the estate o£ the reversionei*, Musammat Rukmin> 
who assented to her making the gif tj being of a limited nature^ 
they between them could not do more than affect their own limiteci'
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interests to tlie extent of anticipating tlie siiecession of Kbarak 
Singli before the time he would otherwise have been entitled to it. 
I  have considered this view of the matter which has been supplement
ed by the able argument of Mr, Banerji in support of the appeal, 
and it certainly appears to me to be in harmony with the 7 iew 
expressed by the Euli Bench of this Court in RtmpJud liai v. Tula 
Xtiari (1). Mr. Sundar Lai has contended that the estate of a 
Hmdu widow in possession is not of such a limited character as is 
contended for, and that for certain recognized purposes sanctioned 
by the Hindu law she may make a perfectly good and valid 
absolute alienation of her deceased husband\s estate. I  do not 
propose here to repeat what I  said in the Pull Bench ruling as to 
the nature of a Hindu widow's estate, nor in this case does any 
question arise of an alienation made by her of the kind ordinarily 
contemplated. I  am not now going to decide what would be the 
position of a stranger third party in whose favor an alienation had 
been made. I  am dealing solely and purely with the case in which 
two persons having a limited interest in property in the nature more 
or less of a life interest, one taking by succession after the other, 
have joined together to allow the party entitled when both of them 
are dead to succeed to the estate to obtain immediate possession. 
I  think, under circumstances such as these, that the only propei* 
view to adopt and the only view consistent with the Hindu law isj 
that they have relinquished their several rights to life possession o£ 
the property. Then, under such circumstances, can it, be said thafc 
their action was o f ' such a character as to defeat the title of the 
plaintiff in the present suit which accrued to him at the date of his 
inothei* Musammat liukmin^s demise ? So far as Musammat B-uk- 
min was eoncerned, she could not be heard as iigainst her son, 
Kharak Singh, to deny his right to possession as against her. But 
that right would only subsist so long as she remained alive, and 
with her death the succession, in my opinion, opened up and Buli 
Singh plaintiff’s right ag-graB<lso»-©£—Bhimjit came into existence, 
and, in my opinion; had not been destroyed or in any way affected 

(1) I, L. ll>  6 All. 116*

1893
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1892 by tlie deed o£ gift of 1872. I see notliing in this view wliicli is 
inconsistent witli tbe remarks made by theii’ Lordsbips of the Privy 
Council in Baj LuhJiee Dahea v. Go/cool CJmnder Gliowilmj (1)  ̂nor, 
so far as I  am aware, is this rule other than consistent with the doc
trines of the Hindu laAv, I accordingly think that the issues which 
the learned Judge remanded were im,mat8rial; and that it was 
luiimportant to consider whether Dali Singh was alive at the 
date of his grandmother Hira Knai-'s death or not. It  seems 
to me sufficient for the purpose of ascertaining his right that he 
■was alive at the date of his mother^s death in 1882, when the succes
sion opened up wliieh had been suspended dnring* the life-time^ 
first of the widow and then o f  Musaromat Bukmin. Under these 
circumstances 1 allow the appeal and reverse the order of the learn
ed Judge, remanding the case under s. 562 of the Code of Civil 
Proeodure. I  direct the learned J udge to restore the appeal to his 
file of pending appeals and to determine the other issuesj if any, 
arising before him, taking such action under s. 566 of the Code as 
may appear to him necessary upon the basis of my preceding 
remarks that Dull Singh is entitled to maintain the action. The 
costs hitherto incurred wdll be costs in the cause.

T iu e e ll , j .— I entirely concur in. the view of law as laid down 
by my brother Straight and with the order that he has made in 
tins ajtpeal, and I am the more ready to adopt this view because it 
will be in harmony with the decree of this Court iii another case, 
not between the same parties it is true, but by which KharaJi: 
Singh’s interest in his grandfather^s estate was judicially limited to 
a moiety thereof, upon the ground that his brother, Duli Singb^ 
was presumably entitled to the other half of the estate,

femmded^

fl) 13 Moo, I, A,


