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PRIVY COUNCIL,

CHANDI DIN (PusrNtirr) o. NARAINI KUAR (DUTENDANT).
On appeal from the High Conrt at Allahabad.

Civil Procedure Code ss. 568 end 367.—The framing o new issue by an appellate
Court.~Tvidence recorded in one suil admitted by consent at the hearing of arother,

In the Court of first instance the appellant, upon the title of a sister’s son was
one of the plaintiffs who obtained a decree for an inheritance, the suit having been
beard at the same tiwe with another, in which relations of the deceased owner, al-
leging themselves to be of the same gofre with him, also obtained a decree as his
beirs, Evidence in the latter suit was received in thab of the appellant by consent
of parties, hoth suits having been brought against the same defendant, whose title, ns
widow of a son alleged to hiave been adopted by the last owner, was set up in both but
was not proved.

Appeals having been filed in hoth suits, in that bronght by the sister’s son a new
jssue was framed by the appellate Court, under section 566, Civil Procedure Code as
to whether he was entitled as nearest of kin, or was excluded by the other claimants,
whose suit was, at that time, compromised.

Held, that, after what bad token place in regard to both suits the appellate Court
conld frame this issue, althongh it was new, and bad not been raised by the defen-
dant’s written answer.

With'veference to the evidence in the one snit having been imported as a whole
into the other at the first hearing ; and the admission of evidence upon the trial of
the new issue; it was held, that the parties intended that the evidence should bo
admitted and that no irregularity hud takeun plice materially affecting the decreo
of the High Court, which dismissed the suit of the sister’s son, on return made
under section 567, '

Appeal from a decree (17th of December 1886) of the High of
Court, reversing, after remand, a decree (22nd of June 1881) of the
District Judge of Bareilly.

This appeal was preferred in one of two suits brought by two
sets of plaintiffs against the same defendant and transferred from
the Court of the Subordinate Judge to that of the District Judge,
by whom they were heard together. In one of these suits, Chands
Din and others v. Naraini Kuar evidence recorded in the other,
Piyare Lal and others v, Naraini Kuar, was admitted by consent,
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The principal questions in this appeal were as to the appellate 1802
Court having framed a new issue and referred it under section 566  (yuypr Diy
to the orviginal Court;and as to the admission in the one suit of LB
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evidence heard in the other, Kear,

The facts giving rise to the suit ave stated in the report of the
appeal in the High Cowt, Naraini Kuar v. Chandi Din and
others (1).

Both suits were for possession by right of inberitance of ances-
tral estate consisting of villages, gardens, houses and other properties
valued at Rs. 5,84,490, which had belonged to Chandhri Nauhat
Ram, a Kanaujia Brahmin of Bareilly, who died in 1867, and to
whom the plaintiff-appellant, Chandi Din, was related as sister’s son,
The plaintiffs in the other suit were Piyare Lal, who died pending the
appeal in the High Court, Shib Lal and Bhaivon Prasad, descended
from an ancestor common to them and to Naubat Ram, In both
suits the defence has set up that the defendant, Naraini Kuar, being
the widow of the late Raghunandan Ram, who Lad been the adopted
son of Naubat Ram, was, therefore, entitled to the succession; and
in Piyare Lal’s suit Naraini pleaded that the plaintiffs were stran-
gers, and not related to the family., Not only did the suits differ
in respect of the titles set up, but originally there were other co-plain-
tiffs with Chandi Din, not claiming under his title. These were
Mussamat Dayan, who claimed as step-mother of Naubat Ram, and
Mashuk, a purchaser of part of the shares claimed by each of the
other two plaintifis, The representatives of this purchaser were par.
ties to this appeal. Dayan withdrew hex claim when the suit was
first before the District Judge, and the purchaser also abandoned
that part of the property to which title had been alleged through
her, There being thus, more especially ab fist, an absence of
identity in the plaintiffs’ interests, Loth sets, while the suits were
pending in the Court of the Subordinate Judge, on the 4th of July
1879, applied that they might be added as defendants, each set in
the suit in which they were not plaintiffs, The order was made in
that Court, purporting to be under section 82, Civil Procedure
Code, that they should be added as defendants, This order, however,

(1) 1. L. Ry 9 AN, 467, .



368

1862

Crawnt D

2
NARAINT
KoAR.

THE INDIAN LAW REPORTS {VOoL. X1v,

was reversed (16th of Febraary 1880) by the High Cowrt (Pearson
and Séraight, J.J.), and the Judgment is here given, as it may bhe
congidered relevant to this veport, and is of importance in the hranch
of procedure to which it relates, Straight, J., said:—

¢« Apart from all questions of inconvenience or embarrassment
to the principal defendant in the conduct of Ler defence should she
fail to establish the adeption on which the whole fabric of her case
rests, I do not see how, as between the plaintiffs and the joined
defendants, no matter in which case, any decision that can be passed
will estop either of them from subsequent assertion of their rights
against one amother in a separate suit. Tt does not appear to me
that the plaintiffs in either case could bave joined the other plaintiffs
in their original plaint as defendants, for they sought no relief against
them, and the velief they did seek against Musammat Naraini
Kuar was not, in the sense of section 28, in respect ‘of the same
matter” The joinder of the two sets of plaintiffs as defendants, in
accordance with the order of the Subordinate Judge, can only he
veasonable if they are to be legally hound by the decree in one suit,
not only as to the principal defendant, but as between themselves :
and it is only in this sense that “their presence before the Court
15 necessary in order to enable the Court effectually and completely
o adjudicate upon and settle all the questionsinvolved in the suit.’
Bub the question involved in each suit is not what are the rights of
two sets of plaintiffs Jnter se ; the issue to be decided hetween the
defendant, Musammat Navaini Kuar, and each set of plaintiffs iz
petfectly plain and intelligible, and, as she is in possession, the
burden of proof will be on those who assuil her title. Necessarily
all the plaintiffs are interested in the determination of the

““adoption”’ set up by the principal defendant ; but, as I have

already remarked, I do not see how a finding upon this point in
either suit can bind the joined defendants to the plaintiffs or the
plaintiffs to the joined defendants in respect of their mutual claims
between one and another to the property ; or in the evenst of the
principal defendant establishing the adoption in one case, can
obviate a second trial. No plea of res judicate could Le sustained,
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Upon the argument hefore us Mr. 1Ll for the appellant called our
attention to three judgments of Sir Barnes Peacock, reported in 7
W. R, p.202; 8 W, R,p. 16; 10 W. R, p, 338, which arve valu-
able and instructive, For though these were given npon cases arising
under section 73 of Act VIIT of 1859, the reasoning and principles
of interpretation enunciated may appropriately Le followed in cons-
traing section 82 of Act X of 1877, Under section 73 of Act
VIIL of 1859, the Court had power to join fail parties who wmay
Le likely to he affected by the result,’—an expression that inight
be taken to mean a great deal more than was ever intended by the
Legislative authorities, and which Sir Barnes Peacock, in the
judgments already adverted to, was careful to qualify and reduce
within intelligible lintits, But now veuding, as I think one shounld,
sactions 28, 29, and 32 of Act X together, the terms ¢ questions
involved in the suib’ munst be taken to mean questions directly
arising out of, and incident to, the original canse of action, in
which, either in character of plaintiff or defendant, the person to
Le joined has an identity or community of interest with that party
in the litigation on whosze side he is to he ranged. T do not lay
this down as an invariable vale by which applications under
seetion 32 of Act X should be determined, for cases may avise
similar  to one weported at p. 315 of Vol. 7 W. R,, and
another which way be foundin 3 B. L. R, p. 23; but in the
multitnde of instances it will' be a wusefnl fest to apply in
deciding whether the presence of parties is necessary to enable
the ¢ Court effectually and completely to adjudieate and sctile
the questions involved in the suib.’ T enfirely agree with the
vemarks of Pontifex, J., in Malomed Badsha v. Nicol, Fleming
and others (1); and applying them to the present cases, it appears
to me that the joinder of the two sets of plaintiffs as defendants was
not necessary to enable the Court effectually and completely to
settle the question arising between the plaintiffs and Musammatb
Naraini Kuarin the respective suits.””  The order of the 4th of July
1879 was on these grounds reversed. Both suits, accordingly

(1) LLR,4 Cale. 355
bR

a69

1832

Cmoaxpr Doy
Ne
NARAINT

KCGAR.



370

1802

CaanpI Dix
,
NARAINT
Kvrax,

THER INDIAN LAW REPORTS [VOL. X1v,

procieded without heing conzolidated, hut both were transferred o
the Court of the District Judge and heard together, ‘

The District Judge having decreed (20th of June 1881) the claims
of the plaintiffs in both suits for possession of their sharesin the
property with costs of all parties out of the estate, the defendant,
Naraini Kuar, filed separate appeals in each suit. In the ppeal of
Nuraini Kuar v. Pigare Lal and others the parties arrived at a
compromise, of which the terms were drawn up in a decree. In the
appeal of Nuraini Kuar v. Chands Din and ot hers the Court (8th of
July 1885) ordered that the suit should he referred to the District
Judge, under s. 566, Civil Procedure, for a finding “ whether
Chandi Din, plaintiff, was, according to Windu law, as neavest heir,
entitled to the property left by Naubat Ram.” The District Judge
found (15th of April 1886) that Chandi Din was not the heir of
Chaudhri Naubat Ram, but that two persons, v7s., Shib Lal and
Bhairon Prasad, now and at the commencement of the suit, hoth
living, stood nearer in point of heirship to Naubat Ram than did
ChandiDin. Return was made accordingly. Objections dispuﬁng‘
the correctness of this return were disallowed, and the High Court
(7th of December 1886}, affirming the conclusion of the District
Judge upon the issue, dismissed Chandi Din’s suit. The judgment
is reported at p. 469 of I. I, R., 9 AlL

Mr. J. D. Mayne, and Mr. G Z. 4. Ross, for the appellant,
Under the circumstances the order of the 8th of July 1885, framing
a new issue, was not rightly made. It enabled the defendant,
Waraini Kuar, to put forward a new defence in the Court of appeal,
which had not been set up in the first Cowt. This new defence
was inconsistent with that on which she relied in the other suif,

- tried with this, in which she was defendant. At the trial of the

new issue much of the evidence consisted of that adduced in the
compromised suit, Naraini in that suit had originally pleaded
that the plaintiffe, Piyare Lidl, Shib Lal and others, were strangers
and not of Nauhat Ram’s family. She was, thevefore, debarred
from taking the inconsistent ground that they belonged to his
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family in a degree neaver than that of the plaintiff Chandi Din.
Objections had been taken on behalf of the latter to the admission of
evidence, which, however, had hesn admitted with the result that
the pedigree put forward for the defence was found proved. This
finding was tantamount to one that Shib Lial and Bhairon Prasad
of the family of Piyare Lal, who had died during these proceedings,
were seventh in deseent from one Hiraman. the ancesior esmmon
to them and to Chaudhri Naubat Ram ; to whom, in fact, as might
bave been found but for the irregular admission of evidenee,
Chandi Din was the nearest heir,

M, B. V. Doyne and Mr. C. W, Arathoon, for the respondsnt
were not called upon,

Their Lordships’ jadgment was delivered by Lorp Hoesrouse.

In this case their Lordships understand that no question is raised
for the purposes of this appeal as to the correctness of the findings
of the High Court either in law or in fact, but the objection is one
preliminary to those findings, and consists of a suggestion that the
High Court have committed improprieties in point of procedure by
which the appellant has been prejudiced. The first impropriety
alleged is ihe remand to the District Judge in order to try the iesue
whether the plaintiff Chandi Din is the nearest heir under the
‘Hindu law to the estate left by Naubat Ram, It is contended
that inasmuch as the defendant Naraini Kuar bad not raised that
issue in her written statement, and as the issue had not been tried
by the District Judge, she was debarred from raising i, Their
Lordships think that there is no ground for that contention. When
the suit was first instituted against Naraini she claimed under an
alleged adoption of the deeeased husband hy Naubat Ram, and she
disputed the title of the two rival sets of alleged heirs who brought
suits againgt her, The title of Piyare Ll and others was established
against her by decree; and although that decree was. not affirmed
by the Iligh Court, but was the subject of compromise between
her and others, she then had a perfeet right to say :—** That title
whieh I disputed or ignored hefore has been cstablished against me
ey a decree, and I now claim to set it up in order to defeat the
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elaim made by persons who allege that they ave lieirs of Naubat
Ram.”  She had a right to have that question tried, and the High
Court directed it o be tried,

The next abjection is that a quantity of evidence has heen impro-
perly admitted ; and in order to see exactly how that- stands, their
Lerdships will take notice of the state of the litigation,

Two suits were brought againgt Naraini Kuar iu the year 1879,
one by Chandi Din, the present appellant, who claimed to be the
heir of Naubab Ram, and the other by Piyare Lial and others, who
also claimed to he heirs of Naubat Ram. The District Ju ce
attempted to consolidate those suits so as to settle the question wuo
Slatw between the various litigant parties, but, no doubt for good:
technieal reasens, that well-meant attempt was defented, and the
two cuits had each to go on independently of the other. Rub in
point of fact there were issues in those suits which were identical
with one aunother, and they went on par: passn, and were tried‘;
simuitancously before the Distriet Judge,

There was one uestion~—a material one——which was not coms-
mon to the two suits, and that was the guestion whether Piyare Lin]

-and his faclion, as they are ealled—his co-plaintiffs—were of kin

to Nuwbat Bam, That guestion did netarise in Chandi Din’s suit,
bub it was certainly a most reasonable conrse that the evidence
taken in one suit should he admitted in the other; and the parties
came to an agreement on the 12th of January 1881 that the evidence
adduced iu the case of Fiyare Lal should Le accepted also In the.
:ase of Chandi Din,  There was no limit then put as o the kind of
evidence that was to he adduced. Phe agreement extends to the.
whole evidencs, and the whole evidence in Piyare Lal’s suit wag.
imported into that of Chandi Din.  When the remardtook place, a.
further agreement was comne to between the parties on the 19th of
January 1856, by which it was agreed that the evidence recorded
by the Subordinate Judge in a subsequent suit that was brought by .
the co-plaintiffs of Piyare Lal should be admitted for the determina-
tion of the issues in the presont case ; and subsequently to that, #iz,,
onthe 15th of February 1886, an application was made that the:
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original papers contained in the record of the case of (handhii Shib
Lat and others v. Chandi Din, and those in the caze of Chaudhri
Shih Lal ond Piyare Lol oud others v, Naraial Kuar, decided on
the 20th of June 1681, should be perused, and on that day an order
was made that the list of documents produced in Piyare Lal’s suit
should be put up with the record,  All that list appears to have
been treated as evidence upon the trial of the issue ordered by the
remand,

It is objected that the agreement of 1881 should be Jimited hy
confinirg it to that evidence which related to the issues common
10 the two suits; and it is alleged that the District Fudge erred in
admitting for the triul of the issue on remand the whole of the
evidence which was admitted under the order of 1831, But their
Lordships find that there was ample opportunity for considering
the effect of the evidence admitted by the order of the 15th of Fal)-
;‘mﬁ'y 1856. The evidence appears to have been taken into consif
deration on the 19th, 20th, and 22nd of February 1886, The 1Gth
of Mareh was fixed for the hearing, and in faet the case was henvd
from the st to the 3rd of April 1886, Theve scems to have leen
éome discussion as to the admission of particular documents ; it
does not matter exactly what the discussion was, hut it shows that
the attention of the parties was called to the state of the evidence ;
and there does not appear to have Leen any objection made then to
ﬂle admission of this evidence in bull, The District Judge, in his
judgment, refers to the agreement to take the evidence in the seeond
suit of Piyare Lal’s party, and then he states this :—“ OF the evi~
dence adduced on behalf of the appellant Bani Navaini Kuar, a
great portion consists of that adduced by Piyare Lal and others in
their former suit against her ;7 hut hs does not go on to say that any
objection was taken, It is appavent that no objeclion was taken ;
but an objection was founded upon that evidence to the effect, as has
heen already referred to, that Naraini Kuar was by hLer conduct in.
Piyare Lal's suit estopped from raising the issue which the Distiict
Judge had to try hetween her and Chandi Din,
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Now it appears to their Liordships that if there was any objec-
tion to the admission of this evidence it should have been made at
{hat time. Kither there should have been an objection that the
agreement of 1881 did not apply to it, and that it should be re-
jected ¢z foto until proved independently; or some application
should have been made providing that Chandi Din should be placed
in as favorable a position as if the evidence had been originally
adduced against bim by Narainl Kuar, instead of being adduced
by Piyare Lal. But nothing of the kind took place.

On appeal to the High Conrf some objection was made, which
it s nobt very easy to construe, to the effert that the Distriet
Judge had misapprehended the consent as to reading the evidence
on the record of the cases pending in the Subordinate Judge’s Court;
but even then no objection was raised that the District Judge was
wrong in admitting the evidence adduced in the case of Piyere Lal
v. Naraiui Kuar. Therefore it is very difficult for the appellant to
make anything of that written objection upon the appeal. Before
{lie High Court it appears that certain specific objections were made
to a large number of documents, Tu the first place an objection,
was made to the whole, as not coming from proper custody.
But that is not an objectlion that they were not properly admitbed,
excepting on that one ground that they did not come from the
proper custody.

There are a number of specific objections on other grounds, hut
no trace of an objection that the Distriet Judge was wrong in
admitting the evidence in Lulk as given in the suit of Piyare
Lal. ’

Their Lordships are clear that the parties really intended that the
evidence should be admitted ; and probably it was the most reason-
able conrse to talce, There is no reason to suppose that if any ob-
jection had beon taken by Chandi Din the whole of this evidence
could not have been proved against him; and the parties took a
shorter and a cheaper course by admitting it in bulk, as it was
given in the suit of Piyare Lal,
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In the result their Lordships will humbly advise Her Majesty
that the judgment appealed against ought to stand, and the appeal
must be dismissed with costs.

Appeal dismissed,

Solicitors for the appellant :—Messrs, Barrow and Rogers.

Solicitors for the respondent :—Messrs. 2, L. Hilson and Co.

APPELLATE CIVIL,

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Mahmood.
DREOKI PRASAD AvD OTHERY (PLAINTIFFS) 0. INAIT-ULLAH (DErENDANT) %,

Murammadan Law— Wagf—~Wagf-namak containing provision for descendants of
grantor,

The fact that the grantor of a wagf hasin the deed constitnting the same made
souie provision for the maintenance of his kindred and descendunts will not render the
waqf invalid. - Sheik Makomed Aksan-ulle Chowdhry v, Amarchond Kundu (1)
and Muzhurool Hug v, Pubraj Ditarey Mohapattur (2) reforred to, - ]

The facts of this case sufficiently appear from the judgment

of Edge, C. J.
Mr, dmiruddin for the appellants.
The Hon’ble Mr, Spaniic, for the respondent.

Eper, C.J.—The plaintiffs, appellants here, on the 19th of
March 1885 obtained a meney decree against Kudrat Ali, On
the 27th of July 1885, Kudrat Ali executed a deed which is alleged
to be a wegf-namak, and therehy transferred a portion of his proper-
ty to his son Imait-ullah, The appellants here proceeded to execute
their decree against the portion of the property which had been
assigned by the deed of the 27th of July 1885. Inait-ullah filed
objections claiming that the property was wag/. His objections
were allowed, and thereupon the plaintiffs brought this suit against
Inait-ullah and his father Kudrat Ali. The first Court deereed
the suit. The lower appellate Court allowed the appeal of Ingit~

*Second Appeal No. 888 of 1888 from a decree of Lala Lalta Prasad, Subordis
nate Jndge of (ibizipur, dated the 21st March 1888, reversing & decree of Lulg
Bageshri Dial, Munsit of Rasra, dated the 17th November 1887.

(1) L. R.17L A, 28, (1) 13 W. R. 235,
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