
1S92 Jn tlie course of a jncHcial pi'ocecdiiig-j thiit is to say  ̂ tipon tlie trial
Qukex- oi: W ikyat Husaiu,
EMua.b& A s Sessions Juflge he w as the Jvidg-e of the Criminal Coiu’t,

MAKuDPii. -g p-L-efe.uc|c'd that s. 477, s. iSO or s. “i'So rould have any
application to the ci cumstances of this case AcCQnllng-ly I liolc], 
th;it there v;as a direct statutory prohibition to the Sessions Jiidn’e 
trying this easê  and that in tryiug- it he acted without jurisdiction, 
wltich condition of thiiii^s no snbBoquent provision of the Criniiiifil 
Proeednre Code protends to, or could, cure. 1 ivg-ree to this extent 
in the \i-i\v expressed in the Pnll Bench ruling’ of the Calcutta 
Court that I  have quoted, and it is not nooessary for the purposes 
of iMs ease to enter into oth îr cjueBtions, I should have had no 
doubt as to the proper eonelusioti to arrive at upon the questions of 
law, but for the riding' of the losroed Chief Ju.stiee reported in the 
JJinpress V. Giinja Din (I). It  ia de^ervino’ of notice in reg'ard to 
that ease that apparently the attention of the learned Judg-e was 
not directed to the terras of s 4S7, bat tliere is Dotliiiig-, as far as I 
can gather, to show that in that particular ease the trial which took 
place before the Sessions Judge in the first instance wâ s in his 
chavaet^i’ of Sessions Judge, and I aai disposed to presume, until 
I  am satisfied as to this, that the trial out of which the prosecution 
sprang was of a civil character. I allow this appeal, and setting aside 
the conviction and sontonce, dire<̂ t that the commitment be trans­
ferred to the Court of the Sessions Judge of Cawupoi'o for disposal 
jicoording to law.
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B(fo)'e Sir John JUdf/e, JCf., Chief JtmlltiB, and Mr. Jux/iot  ̂ Tiirreit.

IIAIi GOIJIND AND OTHliRS (Dj3KEJir>ANT3) ». NO.VI HAM IJ ( V h M N T H n r ) . *

JSvidtiJice—Dumment rejected as imdmis&ible hid allowed lo rmmihi on, the record__
Civil Procedure Code, studion liii A  

Wliei-e a document teudcrecl ill evidence ill ii Courfc of fiivsfc i»st;uico wiw rcijcctcd 
as laailuf.isslblti but was ucvevtlicjless iillovved to rouiain oii tlie I'coord of tlit> cawe, llfJd

■■I''Sfc-oml A.ppesil Ko. 1194, of 188!) from adeciwof G. L. LiUl{,̂  E.sii , (.'oiimrmsioucr 
cif JluttiHi, dittod llie :iOUi August 18LVJ, coiitiruiiiiji a decrce of Biibu ijiiUlcu rrabadj 

L'olicctoi' of Jlwusij diitc'd the :i2iKl .huio 188!).
(1) Weekly Notcst iyS7, p. 139,



tiat the mere fact of the document remaining on tbe record did not malce it evidence 1893
in the appellate Court, but it must be tendered as evidence in the appellate Court and *" ~ ” ̂ 5 , , Hae Gobihd
accepted tnereoy.

The facts o£ this case, so far as they are necessary for the pur- Bahtj.
poses of this report;, appear from the judgment of the Court.

M r. Aminulclin and Maulvi MeJicli Hasan, for the appellants.
Bahu Jogindro Nat It Chauclhri, for the respondent.

Edge, C. and Tybuell, J,— The suit in which this second 
appeal has been brought by the defendants was one to haye a mort­
gage set aside. The one question for decision in this suit was as to 
whether any consideration had been paid. The defendants produced 
and tendered in evidence a document purporting to be a receipt for 
the consideration. That document was rejected by the first Court 
on the ground that it was not proved as against the plaintiff. The 
suit was brought on the 26th of April 1889  ̂ consequently after 
Act V I I  of 1888 had come into force. The document bears an 
endorsement showing why it was rejected* It  remains on the record 
notwiihstanding the provisions of el. 2 of s. 142A of the Code of 
Civil Procedure. The suit was decreed by the first Court, all the 
material issues having been found in favor of the plaintiff. The 
defendants appealed^ and that portion of the memorandum of 
appeal to the lower appellate Court which relates to the document 
in question is as follow An unregistered receipt may be inad­
missible in evidence; but is sufficient for the satisfaction of a Court 
of justice.-'  ̂ That was a broad proposition, but whether well found­
ed or not we need not consider, because the document in question 
was not tendered in evidence in the lower appellate Court. It  has 
been contended here that it was the duty of the lower appellate 
Court to deal with the document, inasmuch as it had not been 
returned to the defendants by the first Court. W e do not accede 
to that argument •, we assume that by some oversight on the part 
of some officer of the first Court, or by reason of the defendants or 
those who represented them not asking to have the docnment handed 
over to them it was allowed to remain on the record. The faci 
of its being on the record did not avoid the necessity ■which, the
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1892 defendants were under to tender it in evidence to tlie lower appellate
Hae GoBiifD Courtj i£ they wanted to rely on it. S. 142A  cl. (2) is explicit,

and the document in question not having been admitted in. evidence , N o n i Bahf, . ,
cannot be treated as forming part of the record, although in fact it
i.' foand among'st the papers on the record. W e do not consider whe­
ther the document was admissible in evidence under the Reg-istration 
Aet or whether if it was inadmissible in evidence under the Registra­
tion. Actj a Court of justice could look at it or not. It was not 
tendered in evidence in the lower appellate Courts and no question 
conseqaently arises upon it. The other matters raised in the ap­
peal are concluded by the findings of fact in the lower appellate 
Court. The appeal is dismissed with costs.

Jj)peal (lismissech 

„ 1B92. CIVIL KEYISIONAL.
Velruary 29.

Before M r, Justice Straight.

GAXJRl D A T T  (DEOEEE-HOiiSEE, p e t it io n e e )  V. S H A N K A H  L A L  (JtrD&MEOT«

DEBTOR, OMOSITE PAllTT.)*

Execution o f decree— Insolvency—Ttoo reliefs not concmrent— Civil ^rooedwre 
Code, ss. 351 et seqq̂ .

A decree-liolder in respect of whose judguient-debtor an order declaring him 
iusolvent and appointing a receiver lias been passed under s. 351 of the Code of Civil 
P roced u re , and whoso decree has been placcd on the Use of the judgment-debtor’s 
seheduled debts, cannot, pari ^assn with the proceedings in insolveney-j go on execut­
ing his decree in the ordlnarj way against that jndgment-dehtor. Badal Singh 
X, Sirok (l)j and Ahdnl Ealman v. BeJiari Puri (2), distinguislied,

The*facts of this case sufSciently appear from the judgment of
Straight ,̂ J.

Munshi Bam Frasad and Kunwar Panmnafid, for the applieanti
Babu logindro NatJb Chauclhri, for the opposite party.

Straight, J.— This is an application for revision under s. 632 
of the Code of Civil I*rocedure of an order of the Small Cause 
Court Judge of Allahabad, dated the 29th of Aug-ust 1891. Gauri

 ̂ Ki^celhineous Application for revision luider s. 622 of-tlie Coda of Civil 
. i'rocetlnrB. ‘

i l ) .  X, L. B. 15 : (3), I. L. K. 10 AH. 194,.
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