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tion contemplabes cases where there are judgmont-creditors and not
cases where the sole judgment-debtor is the sole eveditor of another
decree. T think this distinction is recognizable, and in Hury Doyal
Gulo v. Din Doyal Guho (1) it was actually ruled thata judgmeunt-
debtor may set-off against the amount of the decree against him
the amount of a decree which he has ohtained against the decree-
holder and other persons,

I think the effect of the learned Subordinate Judge’s deeree in
this case is consistent with the view which I have expressed, I
therefore dismiss the appeal with costs.

Appeal dismissed,

APPELLATE CIVIL

Before Sir John Fdge, Eb., Chief Justice, and Ay, Justice Krox.
BECHAN RAI axp orgers (DEFESDANTE) 0. NAND KISHORE BAY (PrATNTIFF) *
Conditionsl sale—Wdjib-ul-arz—Pre-cinplion,

The pre-emptional rights of the parties te a deed of conditionsl sale cannot hé
affected by a wdjib-ul-arz prepared subsequently to the execntion of the deed of
conditional sale, bub prior to the sale becoming abselute, they mob being parties to
the wdiib-wl-ars, and the wdjib-ul-are not appavently indicating any pre-exisbing
custom of pre-emption in the village. Rughubiz Singh v. Nendw Singh, (2) dis
tinguished. )

The facts of this case, so far as they are necessary for the
purposes of this report, appear from the judgment of Edge, C. J,

Munshi Jwala Prasad and Munshi Gobind Presad, for the
appellants, )

Pandit Sundar Lal, for the vespordent.

 Evce, C. J.—This was a pre-emption suit hrought under s

wdfjib-ub-arz in respect of a sale of a share within the village. The
sale arose in this way. The share-holder in the village executed in
favour of the present vendees two deeds of conditional sale. Sub-

* Second Appeal No. 1691 of 1888 from a decree of Rai Lulta Prased, Sub-
ordinate Judge of Ghazipur, duted the 13th August 1888, modifying a decree of
Manlyvi Sayyid Zain-ul-abdin, Muisif of Korantadih, dated the Gth January 1843,

(1) LL.R, 9 Cale, 472, (2) Weekly Notes, 1891, p. 134,
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sequently to the exceantion of the deeds and to the making of the
contracts embodied in the deeds a wdjil-ul-arz was preparved, agreed
to and sanctioned in the village. After the making of the wdjib-ul-
a7z the mortgage by conditional sale hecame, on operation of ths
agreement contained in the deeds of conditional sale and the defauls
of the mortgagor, an absolute sale. It is in respeet of this absolnte
gale that this pre-emption suit has been brought. According to the
plaint the plaintiff, respondent here, alleged that by the wdjid-ul-arz
it was agreed {hat there should be a right of pre-emption in the case
of any shure-holder wishing to sell, mortgage, &e., his shave. The
plaintiff did not rely npon any custom of pre-emption existing in
the village at the time of the execution of the deeds of conditional
sale. He simply relied upen an agreement contuined in a eodjeb-ul-
erz subsequent in date to the deeds of conditional sale, by which the
1ight of pre-emption was created in the village, 1t appears to me
thab no subsequent village confract to whieh the parties to the con-
ditional sale-deeds were not agrecing parties could alter the rights
of the conditional vendee under his deeds. Those rights came into
existence on the making of the deeds of conditional sale. The
change of the transaction from one of mortgage to one of absolute
sale merely followed as the legal resalt of events comtemplated by
the contract of conditional sale,  We were yeferred to the ease of
Righabiy Singl v, Nandu Siugh (1), With regard to that case I
may point out that there not only was a wdil-ul-are agreement
relied wpon, but the plaintiil ulso velied upon a village custom. A
wdjib-ul-are may not only be evidence of the existence of village
custom at the date of the wdjid-ul-arz, but it may also possiblj
afford evidence that sach custom was a pre-existing custom in the
village., How for these considerations account for the decision of
ihe case I nerd nob consider,  In the present case I am clearly of
opinion that the subsequemt wdjib-ul-arz agreement eannot affect
the legal and equitable rights which the conditional vendee has by

the agreement contained in the deeds of conditional sale acqunired.

I would allow the appeal and dismiss the suit with costs in all the
Courts,
(1) Weekly Notes, 1891, p. 134,
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Kwox, J~TI also concur in decreeing the appeal. In factI 1892
should have had no difficulty in ariving at this decision, but for Bromay Raz
a reference which was pressed upon us to the judgment in Ragludir o
. . Naxp

Stngkv. Nondu Siigh (1, to which I was a party. Upon referecnce Koz Rar.

to the notes taken when that case was argned, I am of opinion that
there was this clear distinction between that case and the case now
before us, that in the prior case the elaim for pre-emption procesded
not merely upon the wdjil-ui-arz, hut also upon a custom alleged
in the plaint and Lorne out by the language nsed in the wdijib-ul-arz,
In the present case mo atbempt has been made to base the claim
upon custom, and I have not been referred to any clause in the
wdjil-ui-arz which indicated that any custom upen this point existed
prior to the completion of the wijib-ul-vrz, which was admittedly
completed in the village between the time the deeds of conditinnal
sale were executed between the parties and alterwards became a
complete sale,

A/)j;(,‘lil decreed.

Before Stir John Eilge, K., Chiof Justice, and r. Justice Tyrrell.

1892
RAM MANOHAR MisD (Deriwpaxt) ¢, LAL BEHARI MISR AND ANOTHER January 27.
(PrATNTIFFS).# e,

Civil Procedure Code-—s. SLd—Arbitration—Power uf Court Lo ertend e for
making cward.

A Courk has powsr to act unders, 514 of the Code of Civil Procedure at any
1ime before the award is actually made, whether the time previously limited for
making the award has expived or not. Ruja Har Narain Siiugh v, Chaudhrain
Bhaguwant Kear (2) referved to,

The facts of this case sufficiently appear from the judgment of
the Court. ‘
My, J. B. Howard, for the appellant,
The Hon’ble Mr. Spanikie, for the responderts,

Ebpar, C.J., and TyeerLy, J—This is an appeal from a deeree
passed in accordance with an award. The learnéd counsel for the

# Sceond Appeal Wo. 873 of 1889 from adecrecof J. . Leupolt., Beq., District
Indge of (rhumpm dated the 15th Apnl 1889, confirming a decree of Babit Mritton- -
Joy Mukerj i, Subordinate Judge of Ghdzipuy, dated the 29th March 1884,

{1} Weckly Notes, 1801, p. 184, (1) L. R 18, L A, 55: 5.0, 1. Lo R., 13 Al 300



