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S e fo ve  S'vi' J o in t  ^ d (je , K f . ,  C lA e f  J u s iie s , M r .  Ju s tic e  S t r a ig h t ,  M r .  Ju s tic e  I l a l m o o d  

a n il M r .  J t is iio e  K n o x .

M U H A M M A D  JTAIM-UL-LAH K H A N  (Defe^idant) v . I H S A N - U L L A H  KHAN'
(P ia in t ip e ).

Ciml Procedure Code, ss, 206, 582, 588, 591— LeMcrs Patent  ̂ Nortli-Western Fra- 
vinces, s. IQ—AyniiiidyiiGnt o f decree— Order o f  n Siarjle Jicd^e o f  fJie Siglb 
€onrt araendiiig an appellate decree—Appec-l from  such order.

Whofchcr an order niatlo hy a singb Jiidgo of tlie High Court directing the 
amendment of a ilocree passed in appeal h y ti Division Boucli of wliicli lie had been a 
■iiicinlx‘1' is an order made und>.;i’ s. 20G vcad with sa. 5S2 aud 632 of the Code of 
CivU Procedure, oi' lij virtuo of i'ao ralioi’cnt power vviiieli the High Court has iu 
the cxoreise of it,-3 appclL'iL'c eh'il jiu-isiiieLioii to araciui its own decreos, it is one to 
v.bich the provlaioii.il of Chaptoi’ X L ll l  of tlio Code of Civil Procedure are appli- 
i-iihle, and fi-oin si’.ch order no appeal under s. 10 of the Letters Patent will He. 
l l i i r n ' i 'h  d t im d e r  CJhou'dhrii v. K a lis u u d e r l  Dehi.a (1) discussed.

This Yv'as a refcreBce made by Edge  ̂C.J.  ̂ and Straiglit, J.,
to a of four J udg’c-s, Tlie plaintiffs-appellants in tlae Letters
Patent appeal out of wbieli this reference arose, had. bronglit a 
suit in tixe Court of the Suijoirdinate Judge of Saharanpur for the 
recovory of certain pvopei'by d.etailed in scliedules marked A, 
and B  attached to their plaint. Before a defence was filed, or
issues framed the plaintiffs applied to he allowed to amend their
plaint by making ccrtain additions to the property detailed in 
schedules A and B. This application was granted^ and a note 
was made in the plaint of the increase in the amount claimed j 
but the list of the property so added was inadvertently omitted to 
be attached to the plaint. The plaintiffs" suit was in part decreed 
a,nd in part dismissed by the Subordinate JndgO;, and the plaintiffs 
in consequence appealed to the High Court. In  that appeal a 
decree was passed by consent modifying the decree of the Court 
o f first instance. Subsequently to the decision of that appeal the 
plaintiffs applied to the Court of first instance for amendment o£ 
its decree by inserting a detail of the property added on the peti­
tion for amendment of plaint, which application was granted.

(1) L. E., 10, I. A, 4; S, C, I. L. E,, 9 Calc., 4S2.



From tlie order on iliat application^ however, an appeal was pi’fi-
ferred to tlie High. Court by the defeiidaufcSj and this appeal was MuHAanrAu
decreed on the gTonnd that after an appeal had been preferred and
decided^ the Court of first instance had no j arisdiction to pass any
order under s. 206 o£ the Code of Civil Procedure. Tlie plaintiftSj K hah.
therefore^ applied to the Fligli Oourt for amendment of its decree
in the manner previously prayed for in the Coni-fc of first instance.
That application came hefoi'e Tyrrell, J., as the remaiains’ Judge 
of the Bench which had pasael the decree, and v̂̂ as granted by 
him. From that order the defendants appealed under s. 10 of 
the Letters Patent, and oa the appeal coming on for hearing the 
plaiatiffs-respondents took a preliminary oLjeetion that the appeal 
did not lie.

Pandit Sunder Lai, for the appellants.

The Hon. G. T. Spau/cie and Mundhi Bum Prasad, for the 
i'espondents.

E dge  ̂ C. J.—-This Letters Patent appeal came on to be, heard 
by a Bench o£ two JndgeSj when an objection was taken on behalf 
of the rf .̂spondent to the appeal that no appeal lay. It  was urgcdj 
on the other hand, that an appeal Tlie Beuuh was referred
to a case decided by their Lordships of the Privy Council and to 
certain decisions of this Court and the High Court, of Calcutta,
Thereupon the question as to whether the appeal lay was referred 
to a Bench of four Judges.

The appeal was brought from an order of our brother Tyrrell 
by which he amended a decree of this Court on an appeal^ so as 
to bring it into accordance with the jndgment which had been 
delivered in the case. The Judges who were parties to that 
judgment vrete Sir Comer Petheram, the then Chief Justice of 
this Court  ̂ and our brother Tyrrell. At the time when the appli­
cation to amend the decree was made, Sir Comer Petheram had 
ceased to be a member of this Court, and, following the usual 
practice of this Court, the application was heard by the Judge 
■who was a party to the judgment, and was siiU a member o£
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tlie Court  ̂ and lie made the order whieh was questioued in this 
appeal.

The question wliicli we have to decide depends upon the coii» 
sideration of s. 10 of our Letters Patent, the statutes relating to 
the legislative powers of the GoYernor-General of India in 
Council, and of the Code of Civil Procedure, as amended. The 
Letters Patent applying to this Court were issued on the 11th 
June 1866, and consequently long prior to the Code of Civil 
Procedure with which have to deal. I t  is not contested, and 
indeed it could not he, that the Governor-General in Council has 
power to make laws which this Court is bound to carry out and 
to deserve. That is provided for by s. 22 of 24 and 25 Victoria, 
chapter 67, and by snbsecjuent legislation, and that power of the 
Governor-General in Coiincil is in terms reserved by s. 5 of our 
Letters Patent. The right of appeal is a right which is created hy 
statute, or, as in this case, Letters Patent— the Letters Patent 
being an authority having the force of law. By s. 10 of those 
Letters Patent, so far as we need consider them in this case_j a 
right of appeal to the Court from the judgment, not being a 
sentence or order passed or made in any criminal trial of one 
Judge of the Court, was given. The question is whether that 
right of appeal has been curtailed or limited by subsequent legis­
lation of the Governor-General of India in Council. In my 
opinion the judgment referred to in s. 10 of the Letters Patent 
is the express decision of a Judge of the Court which leads up to 
and originates an order or decree.

Oar brother Tyrrell, in making the order for the amendment 
of the appellate decree of this Court in the case, was acting in 
the exercise of the appellate jurisdiction of the Court, and, as I  
think, under s. 206 coupled with ss. 582 and 632 of the Code of 
Civil Procedure (Act No. X IV  of 1882). It is true that the 
High Court of Bombay has held that s. 206 of the Code of Civil 
Procedure does not apjdy to a High Court on its original side or 
on its appellate side. That it does not apply to a High Court on its 
original side is manifest from s, 638j which excludes the application



of tliat section to a High Co art in tlie exercise of its orig-inal civil 1892
jurisdiction. But^ having regard to ss. 582 and 632, I must regard muhamm^d

s, 206 as applicable to a High Court on its appellate side, as I  I’egard 
those sections as practically extending to the appellate side o£ the ®-
Court the earlier provisions^ so far as they are applicable to a High Khah-.
Court on its appellate side. It  appears to me that if the Legisla­
ture had intended that s. 206 should not  ̂ so far as may he by 
reason of ss. 583 and 632, be applicable to a High Coxirfc on its 
appellate side, it would, when excluding by s, 638, s. 206 from 
application to a Pligh Court on its original side, have likewise 
excluded the application of s. 206 to a High Court on its appellate 
side. I may be wrong in the effect which I  attribute to ss. 582 
and 632 of the Code of Civil Procedure, but I  think I am correct 
in saying that it is the duty of the Legislature when dealing with 
procedure to lay down in specific and clear language what such 
procedure shall be, and not to leave Courts and litigants in doubt 
as to what it intends the procedure to be. Ss. 582, 587 and 64i7 
of the Code of Civil Procedure are fair examples of a method of 
drafting and legislation which should be avoided, unless the Legis­
lature desires to create confusion and uncertainty, and to leave it 
in doubt as to whether it or its advisers knew what was the proce­
dure required.

I t  is not very material in the present case to decide whether s.
206 applies or not. I f  it does not apply, the Court which has to 
exercise appellate civil Jurisdiction must have an inherent jurisdic­
tion to bring its decrees into accordance with its judgments, and 
our brother Tyrrell in that event passed his order in the exercise 
of the appellate jurisdiction of the Court within the meaning of s,
591 of the Code. The question before us really turns on the effect 
of the sections contained in chapter X L II I  of the Code of Civil 
Procednre, S. 588 of the Code commences by enacting— ''an  
appeal shall lie from the following orders under this Code and from 
no other such orders. -̂’ S. 591 provides that, “ except as provided 
in this chapter no appeal shall lie from any order passed by any 
Court in the exercise of its original or appellate jurisdiction; but.
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1892 i£ any decree be appealed against  ̂ any erroi', defect or irregularity
MTTHAMaiAD 111 anj sucli ordcr affecting the decision of the case may be set forth 

ground of objectiou in the inetiiorandum of appeal.'’^

InsAN-Ti-LiH III the case of IlmrisJi Clmnder Choiodliry v. Kali Sunderi 
K e a n .  J)elia (1); their Lordships of the Privy Couneilj at page 17, said - 

^ Ît only remains to observe that their Lordships do not think that 
s. 588 of Act X  of 1877  ̂ which has the effect of restricting certain 
appeals, applies to such a case as this where the appeal is from one 
of the Judges of the Court to thefnil Court.’’’ I  have had occa­
sion to comment on that dccisiou^ and to esaniine to the b^st of my 
ability its bearing, in the case of Bawio Bihi v. Ilelidi Ilusaiii [2'K 
Whether the view which I then took of the meaning o£ their Lord­
ships of the Privy Council was correct or not I  am not now going* to 
discuss. On looking again at that case it has struck me further that if 
Mr. Justice Pontifcx iu that case iras acting or assuming' to act under 
s, 2-i-i of the then Code of Civil Procedure, an appeal undoubtedly lay. 
It is not necessary to consider whether he had any jurisdiction in 
that particular case to act under s. 24ji. It  has also struck me that 
if he was not supposed to be acting under s. then he must be 
supposed to have been acting under some power which he conceived 
he had under chapter X L Y ; which rehites to appeals to Her Ma­
jesty in Councilj and this leads up to what I  am now going to say.

Itapj>earsto me that the Code of Civil Procedure (Act No. 
X IV  of 1882), as did Act No. X  of 1877  ̂ contemplates a High 
Coui-t in two aspects. It  contemplates a High Court doing the 
.ordinary VT'ork of a Court of original and appelhxte jurisdiction, 
having the necessary potFers of review and revision in certain cases, 
and certain other powers such as are generally found vested in the 
Courts of the iraportancc of High . Courbs. It also c o d  templates 
that the High Courts in India should^ in certain matters relating 
to appeals to Her Majesty in Council, act for and on behalf of Her 
Majesty in Council  ̂ exercising powers more in the nature of minis­
terial powers than in the nature of judicial powers. Whatever 
those powers may be_, it is quite clear to my mind that the powers 

L. B. 10 I. A. i  ; I. L. R. 9 Calc,, 483. (2) I. L. R. 11 AU., 375.



TOL. XIV,] ALLAHABAD SERIES. SSI

conferred on a High Court under Chapter X L V  of the Code of 
Civil Procedure are special po-svers and entirely distinct from the 
ordinary jDowers required by the High Court in the carrying' on of 
its ordinary judicial business. It  would be impossible to read 
Chapters X L III  and X L V  together. I f  the sections contained in 
Chapter X L II I  were to be applied to matters coming under 
Chapter X LV , that is, to matters arising in appeals to Her Majesty 
in Council, a difficulty would at once arise ; for, although s, 58S 
limits appeals from orders under the Code to the orders specified in 
s. 5S8, we find on turning’ to Chapter X L V  that, by ,<?s. 601 and 611, 
foresample, an appeal is given from certain orders made in India in 
cases falling under that chapter, and those orders are not orders 
which are included as orders from which an appeal may lie under s, 
5S8. S. 611 provides a procedure by reference for the appeals from 
the orders referred to in that section. That section enacts :— The 
orders made by the Court which enforces or executes the order of Her 
Majesty in Council, relating- to such enforcement or execution, shali 
be appealable in the same manner and subject to the same rules as 
the orders of such Court relating to the enforcement or execution of 
its own dccrees."’'’

I  have consequently come to tloc conclusion that Chapter X L II I  
cannot be applied to orders made in appeals in cases which are under 
appeal to Her Majesty in Council. I f  that view be correct, an 
appeal in the case w^hich went to the Privy Council from the High 
Court of Calcutta would apparently have lain from the order of 
Mr. Justice Pontifex, whether he had or had not jiuisdietion to 
make that order.

It  may be said that there may be other matters in the Code o£ 
Civil Procedure— orders other than orders made in cases falling 
under Chapter X L V  to which the sections in Chapter X L I I I  do 
not apply. I t  may be said, for instance, that they do not apply 
to an order made on an appHcation for review of judgment TLmder 
section 633. W ith regard to that, even assuming for a moment^ 
I  am not going to decide it, that Chapter X L II I  does not apply 
at all to applications for review of judgment, we find that section.

M u h a m m a d
N a i m :-t?x x a k

K h a n
V.

JnSAN'VZZAS
KHA2T.
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1892 629 provides that where the Court makes an ordei* rejecting’ the
"muhamma7 application tliat order shall he final, and where the Court admits 

the application, an immediate appeal is g'iven by the same section 
V. ag-ainst the order admitting the application. W ith regard to

orders made in revision under section 622 o£ the Code of Civil Pro­
cedure (Act No, X IV  o£ 1882), it appears to me that, whether 
Chapter X L III  of the Code applies or not, it could not have been 
contemplated by the Legislature that there should be any appeal 
against an order made under section 622 of the Code. Section 
622 can only be applied by a High Court in cases in which no 
appeal lies to the High Court. It is a section which has been 
always treated and always considered, by this Court at any rate, 
as giving purely discretionary power to the High Court to enter- 
fere or not. It  was a section which obviously was not intended to 
create or be the foundation of appeals in cases in which no appeal 
had lain, and, looking at the object of that section and the cases 
to which that section would apply, that is, cases in which no 
appeal lay to the High Court, I  cannot believe that such an anomaly 
was intended as would exist if, from the orders passed under section 
622 in revision, a party lias a right of appeal when no appeal lay 
in the original case to this Court. However, to come back to the 
subject in hand  ̂I  do not think it necessary to refer to the other 
decisions which have been passed with regard to the rights of 
appeal under section 10 of onr Letters Patent and the corresponding 
sections of the Letters Patent of other High Courts. They have 
frequently been referred to ; but I  may confine myself to sayings 
in conclusion, that I think the order which was passed by oui* 
brother Tyrrell when he decided to amend the decree in the case, 
was an order from which an appeal is excluded by Chapter X L II I  
of the Code of Civil Procedure. It  was an order passed by a Judge 
not on an appeal, but in the matter of an appeal in this Court, and 
in the exercise of the appellate jurisdiction of this Conrt.

I  would answer this reference by saying that an appeal did not 
lie under section 10 of the Letters Patent from the order of our 
brother Tyrrell,.

g^2 THE INDIAN L^^V IiEP01lT3. [VOL. XIV.



SrRATfiiiTj J.— I am eutiiv'lj-oi the same opuiion as tbo leriined 1803
Chief JustieGj and I have iioiLiug to add. MnrAiwy

MakmooDjJ.— This r-.-'^rerice assumes significance, bec.TOsc 1 
iliinkj tlioug“]i limited to tiu3 particular ordor oi: m r bvotlier Tyrrell^ ^
dated tLe 21st I)eceml>ev 18S9, it raisL'Sj as the arg'umeiifc oi: the ICuAy.
learned coui-isel for the j.'arties has showii, some important questions 
of pvineiple— important not only as questions oi: law, but also a,g 
qnc'slions rclatisig- to the practice of this Court and the praetical 
working' thereof.

It is in tl'iis view that I desire to deliver a separate judg’ment 
hy saying as the first oljservatioii tlierein  ̂ that I  ag'reo in the cou- 
elusion arrived at and tlio answer given hy the learned Chie£
Justice and my brother Straigdit to the question referred to the'
Eull Bench,

That cpiostio'u is simply this :— TVhether when a Judge of this 
Court;, namely; a chartered High Gourtj acting under section 206 
of tiie Code oF Civil Procc’durej as that section is rendered appli- 
cable, by dint not only of section 582 of the Code in appeals but 
also by reason of. s. 63:2 of the Coda of Civil Procedure ,̂ makes aii 
order, rightly or wrongly^ with jurisdiction. ,̂ an order of that char­
acter is one which can be made the subject of an appeal under sec- 
tion 10 of the Letters Pateiit ?

It must be said; and indeed there can scarcely be any doabty 
that section 23 of statute 2 h and 25, Victoria^ Chapter 67, usually 
called the India Councils Act, gives ample power to the G-ovcrnor- 
General in Couiicil to legislate for India, and those powers are so' 
broad and extensive that they have quite recently been made the’ 
subject of consideration by the whole of tlxis Court, where they 
-^ere considered in the case of Abdulla v. Mohccn, Gir (1).

The next enactment is again an Act of Parliaraant^ 24 and 
25 Victoriaj Chapter 104^ wherein the powers of the Governor- 
General in Council to legislate for India ,̂ which were givi>n to hini 
iinder the earlier enactraent?> have been preserve,d.

(1) L L . R . 11, AH., 490.
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!N'ext come tlie Letters Pnteiit iTiidcr wlilcli tills Conrfc has beeis 
Cfitiililisliedj and spction 28, and more lally section S-& o£ those 
Letters Patent- not only preserve the power o£ the Govenior-Gen» 
eral in Coiiucil io legislate, hat direct us as Her Maiesty’ s Jiidg-es 

- to ahide Ijy such legislatioii and carry out its mandates.
I ha-ve dwelt upon these prelirninary matters in order to g'iv& 

the aus\̂ êr which I am going to give, and limiting' it to the ease now 
cefore me without expressing any opinion as tor any other class o-f 
orders made hy a Judg-e of this Courfcj either in the exercise o£ 
original civil or appellate jurisdiction. The order ol; my brother 
Tyrrell was unduubtediy niade  ̂as it seems to nae, under section 
206 of the Code. It is clear that art ô rder such as that, when 
made by a Court in the Mofussi!^ is not appealable, because it is 
excluded hy se!:;tian 58-S of the Code of Civil Procedure, It mis&t 
be taken to be an nnappeahiljle order, and it was indeed ^̂ pon this- 
gronnd that in the two Full Bench cases referred to in the 
referring order, namely, the ease of Su)ia y. Qamja (1) and IlagIiun-> 
'itatli Mis Y .  Roj Kumar (S) where ray jndg-ments were upheld by 
the whole Court, the turning- point was that .'in order under sec­
tion 200 being an unappealable order can be made the subject o f 
the visitatoiial functions o£ this Court under section 622 of the 
Code of Civil Procedure. When these cases were before the Divi­
sion Bench, I  had the misfortune of differiug upon this point, as to 
the non-appealability of the orders made under section 20% 
because, if those orders can be made appealable to this Conrfcj this 
Court, under the express prohibition of section 622  ̂ had no powei* 
to interfere in revision.

I f orders under s. 206, such as were concerned hi the two cases 
referred to, whcu made either by Courts of oiig'inal or appellate 
jurisdiction in the districts, arc not appealable^ it becomes necessary 
to investigate whether, as is contended by Pandit Sundar Lai, the 
order of my brother Tyrrell, which is now under consideration^, is 
to ])e rendered appealable. Tlie learned vakil has of course reheci 
opon the sohtary ground which he could urge, namely, the;-so.m&- 

(1) I. L. E. 7, All., 875. (:i) 1. L, 7, All, 8̂ G,
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wliat I>road and general provisions of s. 10 o£ tlio Letters Patent, 1S93
and lio was quite within his rig-lits when he contended that, Vvdieii- Mi7irA3orAi>
ever undei' the law a right of appeal is distinctly given, that right 
xs not to he taken away, unless there is express legislation, or 
authority which can abrogate the right, so conferred. The proposi­
tion thus put is simply the converse of the other well-kaowii rulej 
that no right o£ appeal exists unless it is given by statute or by any 
4)lher authority which would be binding upon the Court.

Whilst conceding the soundness of this part oi! the argument 
I  hold; as the learned Chief Justice has explained, that the provi­
sions of s, 10 of the Letters Patent have been so amply modified by 
the various provisions of the enactments passed by the Governor- 
General in Council under the authority of the Indian Councils 
Act, resulting in this last enactment;, namely, the Code o£ Civil 
Procedure (Act No. X IV  of 1882), that we are hound to take into 
account th-o provisions of that enactment and to refer back to s, IG 
of the Letters Patent to see whether those general provisions have 
or have not been abrogated or modified.

I  am of opinion that they have been modified, so fat as th» 
question arising in this ease is concerned. S. 588 of tlie Code o£
Civil Procedure limits the right of appeal to a certain class o£ 
orders, and declares that none other than those contidned within 
the four corners of that ssetion are appealable. There are various 
other sections of the Code also which render decrees and orders noa- 
appealable, and I  may, hy way of illustration, refer to the last 
part of s. 52.2 as to arbitration decrees and also to s. S25 of the 
Code of Civil Procedure^ which is nearer in connection with the- 
facts of this case, because here also a decree was passed upon a 
compromise.

To hold then that W'here this statute of oiirs, namely, oui‘ 
present Cod-e of Civil Procedure, declares a decree or order non- 
appealable, such decree or order can be made the subject of consi­
deration by the whole of this Court under the Letters Patent, is ta 
bold that wherever no appeal lies to this Court the ceremony o£ 
puesenting it to this Court to a single Judge ol this Coiii’t; wha

VOL. XIV .] ALLAHABAD SERIES.



lS0i2 would nncloTibteclly reject ilie appeal, makes it the subject of eon-
sideration Ly a Beiicli of the Court. It seems to me that it would

3̂ ,\m-ri.-LAH {jg defeatiiio’ the whole policy of tbe statute as to the finality of
K l i a k  , .

V. decisions.
 ̂ I  refrain from referring- to the various rulings whicli have been 

cited in the course of tbe argument, I am anxious to avoid refei’- 
ring'to tbem_, not only becau.se it would lengthen my judgment^ 
but also because  ̂ so far as my own view in this case is concerned, 
it proceeds -upon what I  bave said, and it is independent of tbe ratio 
atlopt<3d in those eases.

To bold that an erroneous order passed by a Judg'e of this 
Court, wbeiber in the exercise of original civil jurisdiction or in 
the exercise of appellate civil jurisdiction under s. 206, isnon- 
appealable to the whole of this Court, may appear at first sight to 
be a hardship; but it is not so. This (Jourt under the Code of 
Civil Procedure is the Court of highest appeal in this part of the 
sjountry, and it is as such a Court, and in no other capacity, that it 
exercises its powers of revision sueli as those contemplated by s. 622 
of the Code and s.,25 of the Provineial Small Cause Courts Act. 
These powers can b<? exercised on^y by a Court of higher jurisdic-  ̂
tion than the Court which made tlie erroneous order within the 
ineaning' of those sections.

A  Judge of this Court when acting erroneously undei's. 206, 
may be so acting, but his action cannot be made subject of revi- 
sioiial jurisdiction by this Court, because that jurisdiction does not 
exist, any more than it exists in cases where an erroneous decree 
is passed by a Bench of two Judges, which decree, even il: erroneous 
cannot be made the subject of appeal under s, 10 of the Letters 
Pateut. The remedy, if any, lies by invoking the power of Her 
Majesty in Council as the higher tribunal. I  think that to main­
tain that the whole of this Court has revisional jurisdiction unoii 
a decree made by a Judg ê of thi;̂ ? Court, is to Iiold that orders and 
decrees wluch are distinctly rendered final and non-appeiilable by 
the Code of Civil Procedure become non-fiiial and appealable bĵ  diat 
fif g. i,0 of the Letters Patent,

ggQ THE INDIAN LAW EEPOllTS. [VOL XIV.



I  wish to add one more observation, and tiiat is this ; that in 1893
tlie two Full Bench eases to n-luch I liave referred, rej^cirted in the MrrujurAD
?th volume of the Alhihabad Reports, the point now nnder con- 
skieratioa was not raised, and also having- carefullj considered what v.
was ruled by the learned Chief Justice and my brethren Straig*ht 
and Tyrrell in Nunhat Ram v. llanmnii I)as (1), and again hy Ihe 
Ijearned Chief Justica and my brother Tyrrell in JBanno Bihi v.
M c h d i  I l u x a i n  (2), I  consider that nolliing' vvdiich has fallen from 
Lis Lordship the Chief Justice to-day is inconsisteiit with the 
TcUio upon which those eases proceeded, and those two rulings are 
wholly consistent with each other.

M y answer to the reference, therefore, is the same as that given 
l)y the learned Chief Justice,

K k o x , J.— l a  the ease before us the prayer addressed to this 
Court was that the Court might be pleased to rectify a mistake 
which, it was alleged, had found its way into a dceree ]>assed by 
the Court on the 12th January 1SS6. M y brother Tyrrell con­
sidered that the decree as framed needed amondment, and passed 
accordingly his order amending the decree so as to carry out the 
intention of the Court which passed that decree. There is nothing 
on the record,, so far as I can seê  which shows that this order 
made by him was an order passed under s. 206  ̂ as rendered appli­
cable by ss. 5S2 and 632 of the Code of Civil Procedure, It  may 
or may not have been so. I  am satisfied that; independently o£ 
these sections, this Court has power to amend its decrees, I  am. 
not free from some doubts whether s. 206, or I'ather the last two 
paragraphs of it̂  were intended to apply to the aj>pellate juris­
diction of Courts governed by the Code of Civil Procedure. Afc 
present I incline to the view that s, 579 was intended to bê  so far 
as appeals are eoncernedj the correlative section to 206, which 
si^plies, at any rate primarily, to decrees in original suits  ̂ and was 
in'ended to be complete in itself. But from this standpoint also no 
appeal would lie from the order passed, as the order in any event was 
dearly made in the exercise of the appellate jurisdiction of the Court

(1) Weekly Kales, ISSS ii, 37. (2) I. L .  E .,  11 AIL, 373.
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ISOS wlilun the meaning o£ s. 591 o f tke Code. I concur with tlie 
lea.rned Chief Justice that the order passed by iny brother Tyrrell

NAWi-'tJL-LAii decided to amend the decree, was an order ironi 'which aa
appeal was excluded by Chapter X L II I  of the Code, and I  there- 
0̂̂ '® answer the reference in the terms given by him.

3892 
M<aj 10.

APPELLATE CIVIL.

Before Mr. Justice Ti/n-eU and Mr. Justice Knox.

MADIIO BiVS (PLiiCTiirr) v. IIXM KISHEN A.SD oi’HEUs (DEi?ESDAtil'S.)"' 
Mortgage, eqtiitahle—DPposit o f title-deeds in Calcuita—Imrnovealle property in 

wofussil~Act IV o f  18S2 {Transfer o f  Froperiij J ct), s. 59.

It is not neccssary to the validity of a niorlgag-e l)y deposit of title-deeds niuler 3. 
TjO of the Transfer of Proxjercy Act (I\’' of 1S82) tliat tlie property to which the titlo- 
deoJs relate should bo situated W'itliiii the limits of oiiO of the towus where such 
laortgage;! arc allowed,

f a i 'd e n  Seth S am  Y . L u c h p a t h y  H o y je e , L a l l a l i (1) and M a n e h j i  F r a m j i  r ,  

H u d a m j i  Usaaer-wanji M is i r i / (2) referred to.

This waa a suit brought in the Court of the Subordinate 
I  adge of, Mivzapur by o t ic  Madho Das, against E-am Kishen^ an 
insolvent, and the oiScial assignee for the recovery of a sum o£ 
Es. lS5,301’-12-9 with interest, and, in default of payment, for 

of certain immoveable property of the first defendant's situated 
in Benares, Mirzapnr and Ghazipur. The suit was based on tin 
alleged equitable mortgage said to have been entered into by the 
defendant Ram Kishen in February 1888, by deposit of the title- 
deeds relating to the property in suit with the plaintiff’s firm in 
Calcutta. Earn Kislien did not defend the suit but the official 
assignee appeared and pleaded, inter alia  ̂ that the title-deeds in. 
question were either never voluntarily delivered by the defendant 
Bam Kishen to the plaintiff, but were wrongfully obtained by him, 
or if they were voluntarily delivered, such delivery did not

* First appeal No. 138 of 1S90 from a deerGe of 'VY. T. Martin, Esn., District 
J u d g e  of Mirzapur, dated tlio Otli April 1800,

(1) 9 Moo. I. i . ,  303. (3) I. L. E., l i  Bom., 269.


