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1893 Hubordinate Judge, but there 15 2 provisio,n in 5. 295 allowing &
KasmrBan  parby a right of suib in a case of this kind. ~ For these reasons we
ﬁ Toa,  ATe of opinion that the appeal helow did not Ye. We accordingly
ANY RAM, T E '

allow this appeal with costs here and in the lower appellate Court,
and, setting aside the order of remand, we reinstate the ovder of the
Subordinate Judge with costs.

Appeal decreed,

e

s  EXTRAORDINARY ORIGINAL CRIMINAL,
April 18.

S i Before Mr. Justice Kuox.
QUEEN-EMPRESS o, G. W. HAYFIELD AND ANOTHER,
Proetice—Sessions frial—Adducing evidence for the defence—Documents pros
duced for eross-examination of Crpwn witness~-Right of reply— Criminal
Provedure Code, ss. 289, 202— Witness fou Crown tendeved at Sessions tyiad
who had not been examined by the commitiing Mayistrate.

In a trial before a High Court or a Court of Session evideuce for the defence.
gannot be ndduced until the close of the case for the prosecution ; but counsel for the
defence may, while a witness for the Crown is under cross-examination, put doeux
ments to him, and if in so d_oingj counsgl reads or causes to, be read to the Court such
documents, he thereby impliedly undertakes to put those documents in as evidence at
the proper time. When such documents as aforesaid are filed in Court as evidence,
or any other documentary evidence'is put in by the defence, the defence has * adduced,
gvideﬂee” within the meaning of ss. 289 ef seq. of the Code of Criminal Procedure,
50 8s o give the prosecution a right of reply, though no witnesses may be called for.
the defence. ' ' ' .

"In o trial a$ the Crjminal Sossions of the ITligh Court, during the cross-exami-
nation of one of the witnesses for the Crown, counsel for the defence yput certain
decoments to the witness, and these were read to the Court and jury and 'nmrked; as,
exhibits as cvidence for the defence, and were filed with therecord in the same
way as the evidence for the prosccution hed been warked ond filed. During the,
cross-examination of the nest witness a simjlar. course was pursued, and afbei'.tha.
eross-examination had continued for soms time, counsel for the defence applied to tixé.

- Cowrt for a ruling as to whether the fact of doeuments having been used during.
cross-examination in the manner above stated would, under s. 292 of the Code of
Criminal Procedure, entitle the Crown to a reply, in the evenb of the aceused not
calling witnesses,’ '

Held thab although, ag a matter of order, such a question would he better raised
gither when the first document intended to be used in this way was put to & witness,
9z when the accused was asked if he meant to adduce evidence, yeb there was nothing
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in the Code of Crimbial Prosedure to prevent the Court from deciding the question af
any other stage, and that, under the special circumstances of the case, it might be
tonsidered then,

Held also thab the use of the documents in the manner sliove stated gave the
Prosecution a vight of reply. Queen-Tmpress v. Grees Chuunder Banerji (1) Enis
press of Indid v. ll'ulzprosorno Doss (2); Queer-Euipress v, Salomon (3), and Queens
Fmpress v. Krishnafi Babe Bav Bulell (4), dissented froui,

At a trial beforé the High Court or the Court of Session, the Crown eaniob
demnand as of right that any witness who wus not examined by the committing Magise
trate either before commitment or, under s. 219 of the Code, after it, shonld be ealled
dénd esamined, The Courtmay cali and cxamine sueli a witness if it considers it
hetessary iu the interests of justics,

Tazs was a trial before Kuox; J., and & jury at the Criminal
Sessions of the High Court. The accused, George William Hay-
field, was charged with offences pimishable under ss. 420, 420 read
with 511, axid 436 réad with 107 of the Indian Penal Code. During
the course of the case for the prosecution an application was made
$o the Court by the Public Prosecutor that a certzin My, Garstin
might be examined ds a witness for the Crown. My, Garstin was
fiot exantined gs'a witness by the commitling Magistmté either ab
the time of the inquiry in the Magistrate’s Court ox subsequently
pnder s, 219 of the Code of Criminal Procedurs; The defence
Objected to the proposed examination of Mr, Gafstin.

The Public Prosecutor (The Hon, @, 7\ Spantkic), for the proses
eution,

Mr. W. M. Colvin, Mr. d. Sirachey and Mr. 7. B. Slracﬁey, for
$he prisoner,

Kxos, J —With reference to the mppheatmn of yeatelday that
Mr. Garstin might be examined as a witness for the Crown, my
tuling is as follows t—

“Mr. Garstin was not exaniined as a witness by the dommitting -

agistrate: Le was not examined by the Crown under the supple
mentary provisions of s. 219 of the Code of Criminal Procedure;
anid up to the present the accused have no knowledge of the naturs

() I L. R, 10 Cale,, 1024, (3) L L. R,, 17 Cale,, 930
{(2) L L, B, 14 Cale,, 245, (%) L L, B, 14 Bom., 430,
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of the evidence which he may give, how it may affect them, and
therefore cannot say whether or not, if it had been given at the
preliminary inguiry, they would have cited evidence to rebut it.

It was the intention of the law, go far as can he gathered from
the provisions of the Code, that an accused should not be put on
bis trial until all the evidence that was forthcoming, and of the
existence of which the Crown might reasonably be supposed to be
aware, had been put on record and in his presence, if possible ; and
{urther, it is provided that if the accused so veguire a copy of all
such evidence so vecorded be given to him hefore his trial com-
menced,

There was, in my opinion, no intention, and therefore no provision
made for the puipose, that the Crown could demand of right that
any witness not examined by them in the preliminary inquiry should
be called and examined at the trial, Itis true that in the present
instance certain witnesses, among them My, Garstin, have heen
summoned by order of the Court, but no notice was given to ths
accused, and T therefore regard their beiug summoned as a prirely
ministerial act and in ho way binding uporn myself in the sense that
the witness so summoned is, as a malter of course; to be examined.

T therefore rule that Mr. Gawstin cannot give evidenes on the
part of the Crown to-day. This will not preclade the Coutt, if it
considers it necessary in the interests of justice, from calling and
examining him as a witness cited by the Court; and to prevent auy
hardship to the accused, I direct that thé papers to which his evi-
dence snd that of Kamta Prasad are supposed to refer be placed
to-day at the disposal of the counsel for $he accused.

[The case for the prosecution then proceeded. During the cross«
examination of one of the witnesses, counsel for the de fence put cer-
tain letters and other documents to-the witness, some for the purpose
éf dontradicting his testimony and others for the purpose of j)l'oiring
that he was an accomplice in the commission of the offences
charged against the accused, so as to lay the foundation for arg;ux7
ment that his evidence should net be acted upon without corw
rohoration.  These documents were read to the Court.and jury and



¥ou. X1v.] ALTATARAD SERIES:

marked as exhibits as evidence for the defence, and were filed with
the record in the same way as the evidence for the.prosecution had
been marked and filed. During the cross-examivation of the nest
witness o similar coursd was pursued, and, after the eréss-gxamina-
tion had continuned for some time, counsel for the defence applied
to the Court for a ruling as to whether the fact of documents having
been used during cross-cxamination in the marner sbove stated
would, under s. 292 of the Code of Criminal Proceduie, entitle tha
Crown to a reply in the event of the defence not ealling witnesses.
The Public Prosecutor objected that the point was prematurcly
raised at the present stage of the trial.}

Kxox J.—Upon tlie conclusion of the examination-in-chicf
of one of the witnesses for the Crown, Mr. Sirachey, ou the part
of the defence, raised the question whether, if certain documents
were tendeted to witnesses for the Crown with the inkention of
using those documents as evidence heveafter, the Crown would be
entitled to the right of reply. The Public Prosecutor guestioned
the right of the counsel for the deferice to raise this question at tle
present stage of the trial. Counsel for the defence réfexred meé
to the cases Queen-Lmpress v, Solomon (1), Empress of Indin
v, Knaliprosonno Doss (2), and Queen-Fmpress . Krishnoje
Baburav Bulell (3}, and contended that this question might be
raised at any point during the progress of the trial. The Publie
Prosecator suggests  that those cases established nothing further
than that there wete two stages at which this question mright be
taised, First, when the first docnment intended to heused in this
way was put to a wittess, and secondly, when the accused is
asked if he means to adduce evidence, I am ‘clearly of opinion
that these two stages would be the preferable ones in which ag
a point of order such a question should be raised, but there ave
special circumstarces in this case, one being that the trial will
probably have to be adjourned, and the counsel for the defence
assures me that my ruling on the point will probably determine
twhether the witnesses are to be put to the inconvenience of staying

1) L LR, 17 Cale,, 930, (2) 1. L. B, 14 Cale,; 243,
(3) L Li'Ry 14 Bom,, 430,
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over such adjowrnment. On this ground, therefore; and seeing
nothing in the Code of Criminal Procedure which would pievent
me from deciding the question at any otlier stage beyond those
named, I rule that the question may be considered now.

[The question was then argued.]

Kwox, I —The question on which I ani asked to rule is s
follows :—< Can counsel for the accused during the eross-examinas<
tion of & wituess called for the prosecution at a Sessions trial and
hefore the close of tliz evidence for the prosecution, redd or catise to
be read to the Court and Jury aletter or other documtent written by
the witness which has not been put in evidence by 'the prosecution
or by the Judge presiding, without giving a right of reply to
counsel for the prosecution.” As this was a question mnvolving
procedure, I thought it best to take counsel with my brother
Judges in the matter before ruling. It was contended for the
prisoner that the tenderirng of such documents does not entitle
counsel for the prosecution to a right of reply, and in support of
that contention I was referred to the following cases:— Quecu<
Limpress v. Grees Chunder Banerji (L), Bnpress of India v. Kalis
prosonno Doss (2), Queen=Empress v, Solomon (8); and Queens
Lmpress v, Krishnaji Baburav Bulell (4). In Quesn<Tmpress v,
Grees Chunder Banerji (1), in which an accused during the eross<
examination of a witness used certain documents and those docus
ments were tendered i evidence and miarked as exhibits j at the
same time it was intimated by counsel for the defence that lLie
wonld contend that by so doing he did not give counsel for the
prosecution a right of reply on the case in the event of no witnesses
for the defence being called; Mr. Justice Field held that the pro-
secution was not entitled to a reply. In Empress of India v. Kali<
prosonno Doss (2), Mr. Justice Trevelyan gave a similar ruling;
following the ruling alveady quoted. - In Queen-Bmpress v. Solomon
(3), My, Justice Wilson also held to the same effect after it had.been
pointed ont to him that the Madras High Court had decided to &

(1) 1. L, R, 10 Cale., 2024, (3) I L. R, 17 Cale., 930,
€2) L L. R., 14 Cule, 245, (4) L, L, B, 14 Bom,, 480,



YOL. XIV¥] ALLAHABAD SERIES.

contrary effect. This case is of some importance, as therein it
was pointed out to Mr, Justice Wilson by My, Pugh, who appeared
for the prosecution, that he had been informed that it was the
practice of the North-Westeru Provinces High Court wnder such
circumstances to allow a reply., In Queen-umpress v. Keishneys
Baburav Bulell (1), Mr. Justice Farran followed the rulings of the
Caleutta Court, No precedent of this Court has been pointed out,
but an allusion has been made to the procedure which is said to have
taken place during the trial of Queen-Fnpress v. Drotter (2) ; bhut it
it admitted that in that case the question was not argued, and
that when the point was raised the documents were put on the record
by the presiding Judge and not by counsel for the defence. Upon
these authorities it was contended by counsel for the defence that
he was entitled to read or have read to the Court and jury before the
prosecution had concluded their case a letter or other documents,

which a witness for the prosecution admitted in cross- -examination
had been written by him and which contained statements on
relevant matters, without giving the prosecution a right of reply,
That contention involves the assumption that a letter or other
docoment may be read to the jury in evidence in a trial wifhohﬁ
such document having been put in evidence and without any
@bhoa’mon being incwred to put such document in evidence,
This is an assumption which eannot be supported. The fact that
a witness for the prosccution has admitted in eross-examination
that a document was written by him does not make it mcumbenb
on the prosecution to put that document in as part of the ev1denea
for the prosecution, although that document may contain a state~
ment relevant as eontmdwtmg, explammg, or raising a doubt as

to the value of the oral evidence of the witness. Thus the prosecu-
tion might be satisfied that the oral evidence was true and that
the document lLad heen prepared in collusion with 1he accused ox
fabricated as a trap or might have other good reasons for declining

o put in a documens of which up to that moment it had had no,
notice as evidence for the prosecution. Nor is it incumbent

on the presiding Judge to exercise Lis right of putting the document

(1) 1. L. B, 14 Bomy:, 430. (2) Not reporteds,
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in as evidence, If the accused desives to have the henefit of such
documen$ as evidence, and he cannot have the benefit of it as
evidence unmless it is put in as evidence, he must put it in as
evidence, if neither the prosecution mor the presiding Judge wiil
put it in as evidence, The difficulty arises from the fact that it
may be convenient and desivable that the document should be
read to the jury whilst the witness is under cross-examination ;
and from the fact that s, 282 of the Code of Criminal Pro-
cedure does not apparently authorize the accused to adduce
evidence until the examination of the witnesses for the pro-
secution and the prisomner’s own examination have Deen concluded.
Bs. 286 to 296 of the Code prescribe the procedure to he
followed in Sessions trials from the opening of the case for the
prosecution to the close of the case for the prosecution and
defence. T can find nothing in any of those sections to suggest
that an accused person or his pleader ean, Lefore the examination
of the witnesses for the prosecution has been concluded, adduce
evidence for the defence : indeed, the language of s, 289 strongly
indicates that evidence for the defence can only be adduced
at & Sessions trial after the examination of the witnesses for
the prosecution and the examinaticn of the accused are concluded;
for then, and not till then, is the accused to be asked whether e
means to adduce evidence, a procedure which 1s inconsistent with a
right or the exercise of a right by or on behalf of an accused to
adduce evidence ab an earlier stage of the trial. There is, however,
nothing in any of those sections to show that an accused person is
precluded from stating for his own benefib, or intimating at any
time whilst the witnesses for the prosecution are being examined,
that he intends to adduce evidence for hLis defence. It has heen
contended that the reading to the jury in Cowrt by counsel for the
aceused, or the causing a witness called for the prosecution, to read
a letter or other document written by the witness, which has not
otherwise been put in evidence, is not an adducing evidence by or on
behalf of the accused and does not amount to an intimation on

_hebalf of the accused that such document will at the proper time be

put in evidence by the accused, and that in that respect such docu-
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ment stands on a footing different from that of other documentary
evidence. It appears to me that the fact that the letter ordocu-
ment was admitted by the witness to have been written Ly him is
immaterial, and the position would he the same if the lstier or docu-
ment was one which the witness had sworn he had not written and
had no previous knowledge of, and had stated in lus evidence to be
in the writing of some one elee, as, e, of another witness for the
prosecution, In either case neither the prosecution nor the defence
could read or have the ‘letter read to the Court and jury, that is,

use it as evidence, until it was pub in as evidence, or, to use the

language of the Code, until it had been adducdl as evidence, ox
unless upon an undertaking that the party desiring to use it as evi-
dence would at the proper time put it in formally as evidence.
Such an undertaking should Le carried out; with the result that
the prosecution would be entitled to a reply. Such an undertaking
is, as a general rule, I understand, implied and not expressed. A
similar undertaking is implied when counsel in opening the ease for
the prosecution, or the accused or his pleader in opening the ease for
the defence, reads to the Court a letter or other document not at
that time put in as evidence. If the reading of the letter or docus
ment at that stage of the trial is not ohjected to, the party reading
it impliedly undertakes to put it in as evidence at the proper time
as part of the evidence adduced by him. If the opposite party
vbjects to the letter or document being read to the jury uutil it is
proved and pub in as evidence, it cannot he read to the jury antil it
is proved and put in as evidence in the case. It is obvious that a
letter or doeument ecannot be read to the jury unless it has been
pub in as evidence at the trial, or unless the party using it as evi-
dence expressly or impliedly undervtakes to put it in as evidence at the
proper time, ;

If a'fact has to be proved ab a criminal trial, the evidence whicl
proves that fact must be adduced. If such fact js to be proved Ly
oral evidence, the oral evidence must be adduced. -Similarly if the
fact is to be proved by documentary evidence, the documentary evi-

dence must be adduced. The only essential differgnce is that the -
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oral evidence of the fact may be obtained from the cross-examination
of a witness of the opposite party without that witness heing
made a witness for the party who in cross-examination has extracted
the evidence of the fact which he wishes to prove. When a
document has been pub in evidence by either side ibs contents are
before the jury, and its eontents may or may not afford evidence,
or may he the sole admissible evidence, of a particular fact. The
document so put in evidence is, no matter for what purpose it may
be used by either party, evidence adduced by the party who pat it
in as evidence. An example of how a document in the writing of
a witness may be tised without involving the necessity of putting
the decument in as evidence is afforded by s. 145 of the Indian
Evidence Act. Under that seetion :—“a witness may be cross--
examined as to previous statements made by him in writing or
reduced into writing, and relevant to matters in question, without
such writing being shown to him or being proved.,” In such
cross-examination the exact words used in the writing as to which
it is desired to obtain an admission should be put to the witness.
If the witness admits that he did write those words, that admis-

-sion is evidence of the fact that on a previdus occasion he made the

statement which thase words convey. If the witness denies that he
ever made that statement, the person who is eross-examining can
pub the doeument into the hands of the witness and tell him to look
at it, or at a portion of it, and ask him if he still denies having
made that particular statement. The witness may either admit or
deny that he made the statement. So far the person orosg-examin-
ing the witnoss has incurred no obligation to put the document in as
evidence. I[ the witness admits that he made the statement, the
‘person cross-examining has obtained all that is necessary and is
under ne obligation to pub the document in as evidence. If the
witness denies that he made the statement, the person cross-gsamin-
ing has two courses open to.him, He may decide not to put the
document in as evidence; in which case he must accept the denial
of the witness as conclusive, and lay himself open to the observas

. tion that he put to the witness a question suggesting that the docu-

ment contained a statement which in fact it did not.  On the othey
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hand, he may decide to put the document in as evidence showing
that the witness had on a previous occasion made a particular state-
ment and then contradicted it. In the lafter case the document
when proved shonld be put in formally as evidence when the party
who intends to use it as evidence is adducing his evidence. Simi-
larly, if a witness in cross-examination denies that on a previous
occasion he made on a relevant matter an oral statement incousis-
fent with, or which would give a different complexion to, his evi-
dence at the trial, the person cross;examining the witness must
accept the denial as conclusive, unless he can, by the cross-examina-
tion of the person to whom the oral statement was made, in case
such witness happens to be a witness for the other side, or by call-

ing such person as a witness for his own side when he is adducing |

his evidence, prove that the statement was in fact made.

APPELLATE CIVIL.

Before Sir John Edge, Kt., Chief Justice, Mr. Justice Tyrrell, and Mr. Justice
Blatr.
SANT LAL AXD OTHERS (JUDGMENT-DEBTORS), v, SRI EISHEN AND ANORRER
(DEOREE-HOLDERS). ¥
Rules of Court of the 30tk November 1889— Practice—Memorandum of appeal—
Appeal deseribed as “first appeal from order” instead of first appeal from
decree,
It is not o fatal objection fo an appeal that the same is described in the memo-
randum ag ‘“ First appeal from Order® heing in reality a First appeal from a decree,
it not being shown that the respondent was in any way prejudiced by sueh mis-

description or that by reason thereof an insufficient stamyp was placed on the memoran~ -

dom. XKedar Nath v. Lalji Sahat (1) quoad this point distinguished,

This was a reference made at the instance of Mahmood, J., to a
Bench of three Judges. The facts of the case, so far as they are
necessary for the purposes of this report, appear from the judg-
ment of the Court.

Mr, dbdwl Bajid and My, Malcomson, for the appellants.

# First Appeal No, 239 of 18920 from a deerce of Rm yare Lall, Subordinate
Judge of Meerut, dated the 8th February 1890,

(@) I L. R, 12 AL, 61,
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