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in the case of Mokima Chunder Mozoomdar v. Mokesh Chunder Neo- 1892

gk (1). The authorities which show that s. 28 of the Indian Limita~ TAFAR
tion Act of 1877 makes limitation a matter of title to be proved by the H”;'Am
plaintiff in suics for the possession of property are collected in the Mismvg Arrn
case of Parmanand Misr v, Sakih 40 (2). In the present case the
Distriet Tudge had not tried, or appavently considered, the question as
to whether plaintiff had proved, premd yucie or otherwise, title within
twelve years before suit, On that point he seems to have expressed
no opinion on the plaintiff’s evidence at all. Before going into
the question as to whether the defendants had or had not a title by
adverse possession, the District Judge ought to have satisfied himsclf
and espressed an opinion that there was primd fucie proof that the
plaintiff had a subsisting title at the commencement of the suit.
We set aside the order of remand and remand the case unders. 562 of
the Code of Civil Procedure to the Court of the District Fudge for
him to try the issues which aris® in the case and to dispose of the
appeal according to law, It may be that the District Judge may
find the guestion of limitation either way. We express mo opinion
on the facts on either side as to the question of limitation. Costs
here and hitherto will abide the result.
Cause remanded,

Before Sir John Edge, Kt.‘, Chief® Justice, and My, Justice Tyrrell, 1892
ALI AHMAD (Prarverss) o. RAEMAT-ULLAH (DEFENDANT), # HMarek 10.

Construction of document—Ilortgage—Sales—Bai-bil-wafs, wature of—~dct IV

of 1882 (Transfer of Property det) & 58———1’1’5-04@%01: ‘

The transaction known to Muhammadan law ag a bat-bil-wafa is & mmtgwc
within the meaning of . 58 of Act IV of 1882, and not a sale,

The plaintiff in a suit for pre-emption had, prior to the sale of the property
claimed, executed a deed in respect of his share in the village in virfue of which he
claimed the right to pre-empt, the material portion of which deed was as follows ;—
& Thicdly, if I, the vendor, or the heirs of me, the vendor, Ali Jan, alizs Al Alumad,
should pay off the entire consideration money mentioned above on the Puranmashi

* Second Afpm.l No. 1125 of 1888 from = decree of Dai Lalta Prasad, Sub-
ordinate Judge of Ghézipur, dated the 8th July 1889, reversing a decree of Maulvi
Sayyid Zain-ul-abdin, Munsif of Korantadib, d*xted the 18th January 1889,

(1} L L, B, 16 Cule,, 473. () L L, R, 11 AL, 438
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of Joth Sudi 1299 fasli to the said purchaser, she should without any ohjection o
Lesitation receive the money, and, reburning the property sold, described nbove in the
dacument, to me Lhe verlor, revoke the sale,”

Helq that this deed was a Fai-bil-wefo or mortgage by conditional sale, .and
that ag the rendivional salo had nob hecome nbsolnte at the time when the right of
pre-emption ecerved, the conditional vendor or mortgagor was still a sharcholder in
the village, and therefore hiad still a subsisting right of pre-emption, Bhagwan Sakai
v. Blagwan Din (1) distinguished.

Tuw facts of this case sufliciently appear from the judirment of
the Court. , "

Mr. dbdui Majid, for the appellant.

Munshi Kusht Prasad, for the respondent.

Eoes, C. J., and Tyrrurn, J—The plaintiff, who is the appels
lant here, brought his enit for pre-emption in the Court of the
Munstf of Kovantadih, The suib is based on the village wajib-
wni-erz and a sale-deed dated the 20th of October 1887, The vendor
and vendee were made defendants to the suit, The defendant, who
was the vendee under the deed of the 20th of October 1887, pleaded
several matters by way of defence, Amongst other defences he
alleged in effect that the plaintiff had, prior to the 20th of October
1887, ceased to he a shareholder in the village. In support of
that defence the defendant vendee relied upon a deed which had
been executed by the plaintiff on the 80th of September 1887, and
which was registered on the 19th of October 1837, and contended
that that deed was a deed of absolute sale by which all the interest
of the plaintiff in the village had been assigned by lim to a third
party. On the other hand, the plaintiff contended that the deed of
the 30th of September 1887 was a eonditional sale-deed, and tha
the transaction evidenced by that deed was a mortgage by con-
ditional sale within the meaning of s, 58 of the Transfer of Pro-
Pelty Act, 1882 (Act No. IV of 1882), and that as mortgagor he
was and continued to be a shareholder in the village within the
meaning of the wajib-ul-arz, :

The Munsit gave the plaintiff a decree. The defendant, ihe
vendee, appealed, The lower appellate Court holding that, under

the deed of the 30th: of September 1887, the plaintiff had abso-
) Ly By 17 5 A, 98 8.8, 1, L R, 12 ALk, 887,
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lutely assigned his share in the village, made a decree setting aside
the decree of the first Court and dismissing the suit, From that
deeree this second appeal has been brought. The only issue deter-
mined by the lower appellate Court was that as to the effect of the
deed of the 50th of September 1837,

The material condition in the deed of the 30th of September
1887, as translated by the head of the Translating Department of
this Court is as follows :—Thirdly, if [, the vendor, or the leirs of
me the vendor, Al Jan, alizs Ali Ahmad, should pay off the entire
consideration money mentioncd above on the Puranmashi of Jeth
Sudi 1299 fasli to the said purchaser, she should without any objec-
tion or hesitation receive the money, and, returning the property
sold, deseribed above in the document, to me the vendor, revoke
the sale.”” The words have been translated as “revoke the sale"
are “itala bai”’

Wilson’s Glossary of Judicial and Revenue Terms (London,
W. H. Allen & Co.,-1853) gives the meaning of the word ikala
thus:— fkale. The cancelling or dissolution of a sale on condition
of furnishing an eguivalent for the original price of the article;
breaking a contract or engagement.” In the second edition of Hamil-
ton’s Hidaya by Grady “ekala” is thus defined :—“ Ikala literally
signifies to cancel. In the language of the law it means the can.
celling or dissolubion of a sale”” The lower appellate Court tran-
slated “ehula bas” as ¢ ve-sell,” Mr. Lbdul Mujid for the appellant
relied upon s, 58 of the Transfer of Property Act, 1882, and the case
of Phumbusamy Moodelly v. Makomed Hussatn Rowthen (1) and
Sakib-un-nissa Biti v. Hufiza Bibi (2).

Mr. Kashi Prasad for the vespondent, cited the cases 6f A uscii-
mat Chundo v. IHakeem Alim-ood-deen (3); R jjov. Lulnan (4);
Bhajan v, Mushiak dhnad (5); and Bhegwan Sulai v, Blagwan
Din (6). ‘ . ‘

() LR,21.A, 208 C,LLR, (3 N-W.P,H. C. Rep. 1874, p. 25,
1 Mad,, 1. 4 L L. R, 5 all, 180.

(2 1.1, R., 9 AlL, 213, (3) I L.R, 5 All, 324,
() LB, 17 1 A, 08,
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The decision in Mussammat Chando v. Iakecm Alim-ood Teen
{1) does not appear to us to have any bearing on the question bei.re
us, as the rights of the parties here must L determined by the con-
tract or the village custom contained in the wajib-ul-arz and by the
construction of the deed of the 30th. of September 1887, having
regard to the Transfer of Property Act, 1832,

The case of Rajjo v. Lalman (2) does not apply. In that case
the person who claimed to enforce a right of pre-emption under a
wajib-ul-arz had in anticipation mortgaged to a stranger, d.c., to a
person who was not a shareholder in the village, the very share
which he sought to pre-empt.

The case of Bhejan v. Mushiak Almad (3) has no possible beav-
ing on this case. The translation theve evidenced by the instrument
of July 1870 was an absolute sale. Whether the vendor in thab
case could have enforced the subsequent sgreement of November
1870, we need not consider.

Mr, Kasli Prasad strongly contended that the deciston of their
Tovdships of the Privy Coundil in Bhagwan Sahai v. Bhagwan
Din (4) governed this case, and that applying the principle of
that decision we ‘vere bound to construe the deed of the 30th of
Septemaber 1887, as a deed of absolute sale and not as a mortgage
by conditional sale. If the facts in the twe cases were the same,
and if the Transfer of Property Act, 1882, was equally applicable
to the two cases, we would without doubt be Lound to take the law
to be applied in this case from their Lisrdships of the Privy Council
and to apply it without hesitation. It is doubtful how far, if at
all, the attention of their Lordships of the Privy Council was drawn
in the case of Bhagwan Suhai v, Bhagwan Din (4) to the origin and
ehject of the bai-bil-wafa form of mortgage which was introduced
to enable Muhammadans, contrary to the precept of the Muham-
madan law against lending money at intevest, to lend money at -
mterest and to obtain security for the repayment of the prineipabl

(1) N.W. P, H. C. Rep, 1874, 1. 28 (8) T L. R., 5 All, 524.

{2} I L Ry'5 AL, 180, (4) L. 8,171 A, 98,1 L, B, -
1 All,y 387,



VOL, X1V.} ALLAHABAD SERIES.

and interest. It may be doubted if their Tordships of the Privy
Council were informed that it was possible that the bar-bil-wafe
mortgage transaction was, at least Ly the people of these Provinees,
belore their Tiordships’ decision, understood as being capable of being
effected in different ways, as, for instance, by a deed which purported
to assign the property ahsolutely, but which contained a stipu-
lation for aright of re-purchase, or by two contemporaneous deeds,
one of which purported to effect an absolute and unconditional sale,
and the other of which was an agreement that the apparent vendor
should have a right of re-purchase, and that, as a rule, the common
lump price mentioned in each of such deeds did not represent the
actual price paid by the apparent vendee, but represented that
price plus interest caloulated, frequently at a usurious rate, for the
peviod daring which it was agreed that the right of re-purchase
should subsist, an arrangement which eould hardly he consistent
with such a_ transaction being one of an absolute sale and not one
in the nature of a mortgage.

In such a case it would he hardly consistent with justice, equity
or goud conscience to treat the transaction as other than what it
in fact was, or was admitted to have been, or to construe the docu-
ments as if they had been drafted by a conveyancer of Tincoln’s
Inn in accordance with English decisions which might he wholly
unknown to the people of this conntry and wholly inapplicable to
the form and object of the contract as understood by the parties
in India, or to deprive either party of the remedy 1ecoﬂ'mzed by the
Indian Lmnta,tmn Act ,

In this part of Indm for many centuries conveyancing followed
the Muhammadan ferms,

It may also be doubted if the attention of their Lordships of

the Privy Council was drawn to {he passage in the judgment of

this Court in which it was stated, as was the fact :—

“The plaintiffs contended that the sale was a conditional sale
or a mortgage by conditional sale, The corvectness of this contens
tion was-admitted on behalf of the appellant,”
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The appellant was the one of the defendants who had appealed

At Amwap  Trom the decree of the Subordinate Judge of Cawnpore who had

.
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held that the transaction was one of mortgage. The appellant in
that case was represented by two of the most experienced lawyers
then practising in this Court, who had been for years familiar with
the different forms in which a dad-bil-wafe mortgage transaction
was effected in these Provinges., Unfortunately this Court did not
think it necessary to state in its judgment its reasons for agreeing
with what was conseded on behalf of the parties to the appeal,
namely, that the transaction was one which was intended by the
parties to it to be a transaction of mortgage. Whether any of
those considerations would have influenced their Lordships of the
Privy Council to take a different view of the transaction, we are
unable to say. As in duty bound, we aceept the decision as it
stands, as an authoritative exposition of the law to be administered
in this country in a similar case, There is an apparent distinetion
between that case and this. In that case the contract whieh was
alleged by one side and admitted on behalf of the other side in this
Court to be a contract of mortguge was evidenced, if at all, by two
contemporaneous documents, whilst in this ease the contract is con-
tained in one document, and is obviously a mortgage within the
meaning of clause (¢) or of clause (¢) of s, 53 of the Transfer of
Property Act, 1882, It is not necessary for the purposes of this
case to decide which of those clauses of the section applies to it,
Taking that view of the transaction as evidenced by the deed of
the 80th of September 1887, we hold that the plaintiff had not hy
reason of the mortgage of the 30th of September 1887, ceased to
be a shareholder in the village, and that he was not by reason of
his having mortgaged bis share in the village disentitled to main~
tain this suit for pre-emption. As the other issues in the case have
not been tried by the lower appellate Court, we remand the case,
under s. 566 of the Code of Civit Procedure, for the trial and deter-"

. mination of the other issues raised by the memorandum of appeal.

which was filed in the lower appellate Court. Ten days will be
allowed for filing cbjections after the return has been received.
' Crese remanded.



