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Kxox, J—TI am of the same opinion as the learned Chief Justice
both as to the answer to tle reference and as to the decree which
he proposes to pass in the appeal.

[The appeal was aceordingly allowed and the suit dismissed witht
costa, ]

APPELLATE CIVIL,

Before Siy John Edge, K., Chief Justice, and 3. Justice 1{:,'1~1~el1';.
MUMHAMAMAD ILUSALN (Derexpaxt)e. DIP CHAND AND OTHERS (Pramys
. TRFS) A
Hindy Law—Joint Hindw family—Sinple money decree against father how fai
Liading upon sow’s interest in the joint fumily properiy — Evecution f
. decree— Civil Proceditre Codes, section 257.

With reference to the question whether the whole joint fuwily property or only
the interest of the father thereinis linble under a decres obtained against a Hindu father;
held that where there is nothing to show any lunitation of the extent of the interest
sold, whether the sale took place in execution of a decree o a mortgage or of a shmple
money decree, i may be presumed that the family properéy and nob the mere undis
vided shave of the father was sold, Pt Singh v. Lariah Singh (1) veferved to.

Tho speeification required by sestion 237 of the Civil Procedure Code, of thé
judgment debtor’s shure or interest in imwiovénblo prdperty
should stats distinetly whether it was the Judgwent-debtor

sought to he attached,

s uadivided share or tira
fainily property in which the judgment debbor had an nudivided share, which wag
goucht to be attaclied, and shoull also specify what that family property was. if
the specification merely referred to tho jur‘i;:ment-deht,or's share and interest in what
wha the family praperty, the Court would Lold, uniess soinething to the contrary
appeared, that the sale was of that share and interest only.

Tur facts of this case sufficiently appear from the judgment of
the Court.

Pandit Sundar Lal for the appellant.

Mr. 4.1, 8. Feid and Munshi Rém' Prasad for the respén-
dent.

*Second Appeal No. 1800 of 1885 fronra deéree of W. R. Barry, Hsq., Distriet
J‘udge of Aligarh, dated the 15th June 1883, reversing a decree of Maulvi Sami-ulleh
Khan, Bubordimate Judge of Aligarl, dated the 80th June 1885,

(1) T dAnte, p. 179,
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Toaee, CJ.,
appeal are auction-purchasers or representatives of anction-purchasers  yyrxamman
who purchased at an auction sale in 1861 held in execution of a ij.dm
money decres obtained agaiust one Duli. The suit out of which Dir Crszo.
this appeal has arisen wus brought by one Dip Chand, a grandson
of Duli, against these appellants, or those since dead whom they
now rvepresent.  We shall refer to the appellants as the defendants
in this suit for brevity’s sake. Dip Chand was Lorn before that
gale of 1861, and was at the time of that sale a2 minor, Siuce this
appeal was filed Dip Chand died and his father, Sita Ram, was
Lrought on the record to vepresent the interest of Dip Chand ia
the appeal. The suit was to obtain possession of Dip Chand’s
sharve, namzly, one-sixth, in the property which the auction-pur-
chaser took possession of alter the sale to them by auction in 1861.

The question has been, what was the property sold, thatbis, was

and Tyrrery, J.~—The appellants in this seeond 1802

the property sold the whole of the undivided family property in the
mauza, or was it merely Duli’s undivided share in the family pro-
perby, in other words, his right Lo partition ?  The lower appeliate
Court found that Dip Chand’s share was not sold. The meaning
of that Gnding is that the only share which was sold in execution
of that money decree in 1861 was the undivided share of Duliin
the family property. It has been contended by Pandit Sundar Lal
that on the authovity of Ben: Madho v, Busdeo Patak (1) and the
recent Iall Bench ruling in Pem Singh v. Partad Singh (2) the
lower appellate Court should have found asa question of law that the
whole family property, and not Duli’s undivided share, was sold at
the auction sale in 1861,  Oun the ofher hand My, £eid for the res-
pondent has referved to Hurdi Novair Subu v. Ruder Perkash Misser
(2) and Marute Sukka Laie v. Babaji (3, and has contended that
the decree in execution of which the auction sale took place having
been a money decree against Duli and not against the members of
the joint Hindn family, the lower appellate Court’s finding is cor-
veet in law. e has pointed out that in each aof the cases eited by
Pandit Sundar Tal the sale had either been effected or threatened

(1) L L. R, 12 AlL, 09 (2) dnte, p. 170,
. (2) 1. L. Ry 18 Bom., 87,
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in execution of a decree obtained on a mortgage. We ahide by

~ the view expressed in effect in the recent Full Bench ruling that

where there is nothing to show any limitation of the extent of the
interest sold, whether the sale took, place in execution of a decree
on a mortgage or in execution of asimple money decree obtained
against the father, a member of a joint Hindu family, it may be pre-
semed thab the family property and not the mere undivided share
of the father was sold. Such a case can rarely arise where the de-
cree is a money decree simply, because the credibor secking execu-
tion of lis money decree is bound under section 237 of the Code of
Civil Procedure to set forth in his application for attachment of the
property a specification of his judgment-debtor’s shave or inter-
est in the property sought to be attached. Section 238 of the Code
would also bear on such a case where the property was vegistered
in the Collector’s office. In our opinion such specifieation shounld
state distinetly whether it was the judgment-debtor’s undivided
share or the family property in which the judgment-debtor had an
undivided share which was sought to be attached and should
also specify what that family property was. If the specification
merely referred to the judgment-debtor’s share and interest in what
was the family property, we should be prepared to hold, unless some-
thing to the contrary appeared, that the sale was of that share
and interest only and nothing else. At the time of the execution
proceedings in which the sale of 1861 took place Act No, VIIT of
1859 was in force, and by section 213 of that Act an application
for attachment of immoveable property required a specification simi
Jar to that required under section 237 of Act No. XIV of 1882.
Neither party apparently putin evidence the execution proceedings
of 1861. There was however some other evidence on the record, on -
which the lower appellate Court found that the decree in execution
of which the sale of 1861 took place was a decree against Duli and
others who were strangers to the joint family and in respect of a
matter in which the joint family was not interested and in which
Duli had not represented the joint family, There is some evidence.
on the record that Duli was made liable in that matter not as
a principal, but merely as a surety, It appears to us that there is
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evidence, slight thongh it may be, to support the finding of the
Tower appellate Conrt that Dip Chand’s one-sixth was not sold in
1861. Pandit Sundar Lal raised a further contention, namely, that
this suib was harred by section 13 of the Code of Civil Procedure.
It appears that Sita Ram and his brother Nathu brought a suib
against the purchasers of 1861 to recover the whole of the property
which they had taken possession of after the sale, tlheir case being
that-Duli’s lHability arose out of an immoral contract from a Hindw
point of view. That suit was dismissed. It appears to us that
that dismissal does not operate as res judicele in this suit. In that
suit Sita Ram and MNathu appear to have been suing on their own
belialf, Tt does nob appear that either of those plaintifis repre-
cented Dip Chand, although Bita Rem was in fact Dip Chand’s
father. The accident that Sita Ram for the purpose of defending
this appeal has been brought upon the record as the legal repre-

sentative of Dip Chand has, so far as we can see, no heaving on
this question. It was Dip Chand who obtained the decree from
the lower appellate Court and Sita Bam is merely here to defend
that decree, supporting the decree and the rights of the person
whom he rvepresents. There 1sa slight error, we are informed,in
the decree below. The deeree will stand for delivery of possession
of one-sixth of the property of which the austion-purchasers who

are now before us, or represented, got possession under the auction

of 1861 and for proportionate mesne profits caleulated on the hasis
of the profits ascertained below. To that extent the deerce below
will, if necessary, be varied, in other respects the uppunl will be
dtsn:ussed with costs,

Am)earl (Z'z'sm.va‘ssed’.

Before Sir John Edge, Kt., Chicf Justice, and Ir. Justice Bluir,

JATAR HUSAIN Axp axorurn (Derenpavwrs) ». MASHUQ ALI (Priiwrisr)s '

Suit for recovery of possession of dmmoveahle prop erfy—Limiiution—ddocrse
possession—Burden of proof—det X of 1877 (Limitalion det), s. 28

Where a suif for the recovery of possession of fmumovenble proparty is vesisted by

& plea of adverse possession for more than twelve years, the question of lhwitalion

# Pirst Appeal No. 40 of 1891 from an order of Balu Mivtonjoy Mnku]ce Su.h-‘

ordinate Judge of Benares, dated the 28th Mavch 1889,
27
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