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of the Hish Court, and dswiss this appeal,  The uppellant must
puy the costs of the appeal.

Appeal dismissed.

Solicitors for the appellant :—Messrs. Zunden Ford, Ford, and
Chester.

Solicitors for the respondent :—Messys, 7. L. Felson and Cu.

APPELLATE CIVIL.

Befure Sir Johu dge, Kt., Chicf Justice, and Llr. Justice Tyrrell,
GAYA PRASAD (DEvnxDANT) v BALT NATH AND ANOUIER (PLAINTIFES)™®

Lease—Assignment by the Qfficial Liguidaior gof lease held by a Company 4a
tiguidalion~—dssignment not <n writing registered— Suit for rent—Use and
oecupation.

In the eourse of the winding up of o Company, the Official Liquidator, with the
sanction of ihe Court, sold the remainder of a lease for a long termn of years roscrv:
jogoaorvent, which was held by the Company. No written assignment was cver
executed, hup the Official Liguidator banded over the lense to the purchaser, who
cutered iuto possession.  In asuit by the lessors against the parchaser for rent,

Hcld that wicther the assignment was invalid beeanse not in writing and registers
ed, or whether it fell within s, 2 (<€) of the Transfer of Property Aet (IV of 1882), the
defendant, even if not linhle as assignee in law of the lease, was liable for rent as for
the nse and cecupation, and under such cirewmstances the rent fixed by the loase
would be a fair basis for the amount to he decreed, '

Tue facts of this case sufficiently appear from the judgment of
the Court.

The on. G. 7. Sprnkie, My. Mekdi Hasan and Babu Rojendro
Nath Mukiaiyi, for the appellant.

* Second Appeal No. 671 of 1890, from a deerce of (. J. Niclolls, Bsq., Distriet
J udgg of Cawnl_)orc, dated tlie 20th Marel 1890, confirniug a deeree of Manlvi Akbar
Husain, Sabordinate Judge of Cawnpore, dated 445 February 1890,
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Mr. 7. Conlan and Munshi R Prasad for the rerpondent

Eoer, C. J,, and Fyrretr, J.—This was a suil for rent. The
plaintiffs suit was deerced Ly the first Court, and the defendant’s
appeal was dismissed by the lower appellate Covrt, Tl facts of
this case are as follows ¢—

On the 1st December 1883, the plaintiffs granted a lease of the
land and the buildings thereon in the city of Cawnpore to the Cawn-
pore Cotton Ginning Company for a long term of years, reserving a
rent. The deed contained several covenants to be performed by the
lessors, thelr successors and dssighnees,

The Company got into difficulties and was wound up under the
Indian Companies Act, 1883, In the process of winding up, the
Official Liguidator, with the sanction of the Court, sold the property
of the Company in the land in guestion, that is, their interest in the
lease, by auction, The defendant was the purchaser. There was no
written assignment ever executed, althongh the sale took place as
fa¥ back as the 11th October 1886, The Offleial Liguidator handed
over the lease to the defendant and the defendant cntered into pos=
session of thie laud included in the lease and the buildings and the
property thereon. If the defendant isliable as assignee of the lease,
the plaintiffs are entitled to the decree for rent and intercst whiely
they have oblained. If, on the other hand, by reason of there
having been no assignment in writing registered of the lease he is
not in law, according to the Transfer of Property Act, the assignee
of the lease, it does not follow in our opinion that he is not liable
for the amount which has been decreed. It has heen contended
on hehalf of the plaintiffs that the sale hating been effected under
an order of a competent Court sanctioning the act of the Official
Tiquidator, 5.2, (4) of the Transfer of Property Act, 1882, applics,
and excluding the transaction from the requiremeutsof that Act,
the defendant is in law the assignee of the lease. Itis undoubted
that everything was done to make him assignee of the lease unless
the case comes within the Transfer of Property Act. It is by no
megns easy to say whether or not the sale in the present case way
within the meaning of s, 2 (4) of that Act, a transfer by or In
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execulion of an order of a Court of competent jurisdiction. Certain-
ly without the order sanctioning the sale the defendant would have
got no title from the Cfficial * Ligunidator. In oue sense it might be
considered that the transfer in guestion was in execution of the order
which was made. However that may be, we do not think it neces-
sary actually to decide whether 5. 2 (4) of the Transfer of Pro-
yerty Act, 1882, applies. Assuming for the moment that the sale
m tlis case was uob a bransfer within the meaning of s 2 (4),
and that conseqguently there has heen no good assignmient under the
Transfer of Property Act, 1882, of the lease with its benefits and
liabilities to the defendant, we are of opinion that he still is liable
for the amount claimed. Ife purchased the interest of the Com-
pavy at the sale, he got, and holds, possesstion of the lense, and he
took, and since the date of the sale has held, possession of the land
and buildings thereon. e cannot be treated as a trespasser, Al
though in one sense his title may De infirm, he was let into posses-
gion by the Official Liguidator acting under the sanction of the
Court, In the latter view, we eonsider that for the time in respect -
of which the suit is bronght the defendant, even if not liable as
assignee in law of the lease, iy liable for rent as for the use and
oceupation, and under such eirenmstances the rent fixed by the lease
would be a faiv basis for the amount to be decveed. The result is
that in whichever aspect the defendant’s possession is regarded, and,
whichever may be the trne view of that position, the defendant in
our opinion is liable for the amount deereed. That decree we shall
not disturh.  We onght to say in conclusion that Official Liquida-
tors who take leases and subsequently as sueh Liguidators sell the
interest of the lessee had Letter, for their own protection and to
avoid any question as to their continuing liability, execute in favour
of the purchasers written assignments of the leases and see that they
are registered, We dismiss the appeal with costs,

Appead dismissed.



