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Befure Ir. Justice Straipht and v, Juslice Knoz. -

MUHAMMAD ZAHUR (Pratvtitr) o. CHEDA LAL (DEFENDANT)¥

Civil Procedure Code s. 376—dct X of 1873 (Tadian Oatis det) 5. 11—Ad just-
‘ ment of suib,

The question in a suit was wh ther the purchase-money for a house, which had
been paid by the defendant, had been paid out of his own funds or out of monies
belonging to the plaintiff. A witness for the defence having made statements appa-
renty favourable to the plaintiff’s case, the pleaders for both parties signed and present-
ed to the Court a petition thiat if upon a parvticular bond in the witness’s possession it
should be stated that the money was rece’ved throngh the defendant, the Court should
decree the suit, otlierwise the suit should be dismissed.

Held that this arrangement was not an adjustment or compromise of the suit
within the meaning of s. 875 of the Civil Prc‘;pedure Code, so as to determing the jaris
dietion of the Court and necessitate its passing a decree according to the arrangement,

The Oaths Act (X of 1873) does not constrain a Courd to.pass a decision in favour
of a particnlar party, If a party to a suit says Le wil be bound by the cath of a par-
ticalar person, s. 11 of the Act only means that pro fenfo he will be bound, 4, e, 5o
far as the mpiter, of that evidenee is concerned, and that evidence will be conclusive ag
%o its truth as against him throughout the whole of the litigation, Bub itin wno wiy
compels the Court trying the case to accept it as sonclusive,

FVasudeva Sharboy v. Naraina Pui (1) approved.

The facts of this case sufficiently appear from the judgment of
Straight, J.

Mr. diiruddin, for the appellant.

Mr, Contan and Babu Lajendra Nalk Mukerji for the respons.
dent, , .
StraterT, J.—This second appeal relates to a suit brought by

Clieda Lal, the plaintiff-respondent, against Muhammad Zahur, the
defendant-appellant, to obtain possession of twosthirds of a house
of which the plaintiff is admittedly the proprietor to the extent of
one-third, The case for the plaintiff as stated in the plaint shortly
- was that Hulas Rai was the owner of the house, that he, the plain-.

* Sccond appeal No. 1424 of 1888, frow a deeree of Manlvi Zain-svl-abdin, Sub-
ordinate Judge of Moradabad, dated -the 6th Aungost 1888, confirming a decree of
Maunlvi Muhammad Abbas All, Munsif of Nagina, dated the 15th May 1888,

(1) . L. R, 2 Mad, 356,
20

141

1891

December 3.



142
.1801

—
ZARUR

V.
Curpa Lar.

e
MUHAMIMAD

THE INDIAN LAW REPORTS. [voL, X1V,

tiff, had acquired one-third  of it, and that in consequence of dis-
putes between himself and Hulas Rai that person had refused to
sell to him the other wo-thirds. Consequently, said the plaintiff, « T
had to get a third person to act in the matter as purchaser, and that
third person was Mubammad Zahur, the defendant, who is new
in possession, but to whom I handed the purchase-price of the
house, nemely, Rs, 590, and who refuses to give me possession,
alleging that he and not I was the purchaser of that two-thirds of

the house.”

The defendant denied the plaintifP’s story and asserted that he
was the purchaser of the house; that he found the money from his
own proper funds, and that he paid it to Hulas Rai. It was upon
that condition of facts as stated on both sides that the cause wenb
to trial before the Munsif, and he stated certain issmes for deter-
mination, into which I need not more partienlarly enter, hecause
the main issue to be determined was, “did the defendant purchase.
the two-thirds of the house for and on account of the plaintiff and
with his money, and was the amount paid by the defendant for the
plaintiff Rs, 590.”

The cause want to trial and a number of witnesses were called
for the plainiiff, and witnesses were also ealled for the defendant,
In the course of the trial, namely, apon the 12th April a witness of
the name of Maunla Bakhsh was being examined on belhalf of the
defendant, and it was a matter to which he was deposing that the
money paid by the defendant to Hulas Rai was the money of the
defendant. He was apparently asked questions to show whether
the plaintiff and defendant were not upon terms of intimacy such as
might naturally lead the plaintiff to entrust the defendant with the
task that he said he had entrusted him with, It was to be horne
in mind that, according to the Munsif’s judgment, a body of testi-
mony had been given to show that sueh was the existing state of
things.  Upon the  11th April 1888, the pleaders for the plaintiff
(Maula Bakhsh having then heen apparently examined as s witness)
put in a pefition which professed to be filed on Lebalf of the plaintiff,
and was signed by the plaintiff’s pleader, and the pleader for the
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defendant, and in that document there was a pussage to the follow-
ing effect, ““that in the bond written Ly Salig Ram which is in the
possession of Maula Bakhsh, i there he not the following words,
pamely, that the money was received through Mubammad Zahur,
let the Court decide the case against the plaintiff in this suit, it -the
words are written, let the Court pass judgment for the plaintiff, To
this decision the parties have no objection.”” '

Then there was an order made upon that document :—the
pleaders for the parties have put it before me and verified; it is
ordered that Maula Balkhsh, the witness for the defendant now in
Court, put forward the bond written by Saliz Ram, the money of
which Maula Bakhsh has paid and got the bond back.”

Now it 15 important to my view of this ecase to see what the
precise state of things was at that moment. Evidence had leen
given to show thal the relations of the plaintiff and the defendant
were of an intimate and very friendly character. Maula Bakhsh
had been examined, and had made some admissions appavently favor-
able to the plaintiff’s case, and these pleaders, probably more in
advertence to the credit to be attached to Maula Bakhsh than for
any other purpose, entered into this arvangement, which was what »
That if Maula Bakhsh produced, or did not produce, a particular
bond for Rs. 435 which had heen redeemed by Maula Bakhsh as the
purchaser of the house, then the plaintif would be diseredited to
ﬂmt extent or the witness Maunly Bakhsh would be discredited,

I, however, much regret that through mistake upon my part
when this appeal was originally argued 1 did not precisely appres
ciate the nature of this particular document, I was under the
impression, and my brother Knox says he was also under the impres-
sion, that it was a document which was mixed up with the paymente
of the alleged Rs. 590 by the plaintiff to the defendant, Muhammad
Zahur. It is in consequence of that confusion that the delay has
taken place by reason of this remand order having been made,
However, in my opinion it is fully competent for my brother Knox
and myself, we haying made no decree in this case as yet, to correct
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the mistake we fell inte and to see that due justice is done to the
parties irrespective of that remand order.

Mr. Amiruddin who supported the appeal, and who, both on
the former o¢casion and the present oceasion, has put forward avery
fair argument that could be used in support of his views, has con-
tended that the moment the agreement of the 11th April 1888,
was filed in Court and the moment of Maula Bakhsh had been exa~
mined and produced the bond and the name of the defendant was
found upon it, the jurisdiction of the Court to try the case ceased;
and it had no alternative but then and there upon that material
alone to proceed to decree in favour of the appellant.

I cannot agree with that view., I think it proceeds upon
misapprehension of the mode in which our Courts bave to deal with
a case under ss. 873 and 875 of the Code of Civil Procedure and s
misapprehension of what is the true scope and operation of the
Qaths Act of 1878, In my opinion, there being a suit pending in
the Court of the Munsif, that suit could only be disposed of by a
decree of some sort, either a decree passed upon the evidence and in
reference to all the materials upon the record, or a decree passed upon
an agreement for adjustment between the parties falling within the
terms of 5. 375, Code of Civil Procedure, Now I entirely agree with
every word that is said by Mr. Justice Muttusami Ayyar in Zusudene
Nhandoy v, Naraing Pai (1), The learned counsel for the appellant
with his naturally acute mind omitted to notice that upon that parti-
cular agreement, as it stood, the Court could pass no decree, bub
gomething else had to be done, namely, the witness had to be
examined, and Mr. Justice Muttusami Ayyar has clearly pointed
out in that case that that makes a very considerable difference and
removes agreements of such a character from being recorded as an
adjust- ment within the meaning of s, 3%5.

But lest the learned counsel should suppose that I have tot
fully considered this matter, I will deal with it in the aspect of the -
Oaths Act, and, if he were to place his argument upon that statute,
1 would rule that the Oaths Act does not, constrain a Court to pass
a decision in favour of a particular party. If a party to a suit says,

(1) 1. L. R, 2 Nad. 356,
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he will be bound by the oath of a particular person as read by the
light of 5. 11 of that statute it means no more than ihis, that pro
tanto he will be bound, that is to say, in so far as the matter of
that evidence is concerned, and that evidence will be conclusive as
to its truth, and the truth of that evidence will be conclusive d3
against him throughout the whole of that litigation, But it in no
way compels the Court trying the case to accept that evidenece
as conclusive. It may act solely upon that evidence, and in many
cases it would aet wisely to do so.  But, on the other hand, it may
be unwise in some eases to do so, for instance, where the evidence,
as in the present case, is s vague as not to convey any satisfuctory
idea to the mind of the Court.

1 do not think that the document of the 11th April 1888 was
an adjustment of the suit between the parties within the meaning
of 5. 375 which compelled the passing of the decree in its terms,
and consequently I do not think that the evidence of Maula Bakhsh
was conclusive of the suit, That being so, T think there is nothing
whatever to be said for this sccond appeal. Tne learned Subordi-
nate Jndge upheld the conclusions of the Munsif that the defen-
dant bought the house for the plaintitf and that the plaintiff found
the money with whieh the two-thirds of the Lhouse was purchased,
and that therefore the twosthirds was the property of the plaintiff
and the dufendant had no right to resist his pmyér for ejectment
from those promises, I dismiss the appeal with costs.

Kxox, §. I concur, ‘
Appeal dismissed.

.‘quére Sir John Edge Kt., Chief Justice, and My, Justice Straight.
KADIR BAKHSH AND ANOTHER (APPLICANTS), v. BHAWANI PRASAD,
- (OPPOSITEB-PARTY). ¥
Insolvency— Procedure in case of dishonest applicant —Powers of the Court— Civil
Procedure Code, ss. 350, 359 — Constryction of statufes— Reference fo states
mert of Objects and Reasons and to Report of Select Committee,

A Court is competent to take action under 5. 359 of the Civil Procodure Code at
the instance of a creditor, after the hearing under s, 850 hes determined.

% Appeal No. 13 of 1801, under 5. 10, Letters Patont,
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