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arid wb,at wa? laid down by Mr. Justice Macpherson, after a care
ful consideration of the texts bearing upon the question, in JoAoo- 
mth Dey Sir cav y . Brojonath Dey Sircar (1). Of course, if it turns 
out a,t the time of partition, that the mother has already obtained 
her proper share, she 'will be entitled to nothing more,

We ar£, therefore, of opinion that the decree of the Oourt 
below is .right, and that the, appeal should be dismissed with costs.

Appeal dismissed.

Before Mr. Justice Tottenham andjtf»\ Justice Jgneio.
I SWAB P^nSHAD OTRG-O a n d  othebs (P l a in t if f s )  u. JAI NARAIN 

' GIRI (D e f e n d a n t . ) *  

possession, Suit fo r—Auotion-puvchaser  ̂ Suit by, for possession—Execution 
Proceedings— Possession, Application for by auclion-purckastr—Salt 
certificate—'Limitation Act (X V o f  1877), Sch. JI, Art. 138— Civil Pro- 
cedure, Cede (Act X IV  a/1882), a. 318.
A suit by an auction-purchaser to obtain possession of land, the subject- 

mattet oi his puvohaae, will lie when, it is shown that an attempt has been 
wade to obtain possession ia execution proceedings, and that such attempt 
has been unsuccessful.

In the case of Lolit Ooomnr Bose v. Ishan Ohundet' Chuckerbutly _ (2), it 
was not intended to told that under no circumstances would suoh a suit lie, 
but that so long as the means provided by s. 818 of the Oivil Procedure 
Code are open to a pnrohaser, he is bound to have reoonrse to that section' 
rather than to bring a fresh suit.

T his was a Buit to obtain possession of property sold in 
execution of a decree on the 22nd April 1876. The decree was 
obtained by the father of th** plaintiffs against the defendant, 
and the purchaser was one Uobin phunder Mitter who was an 
am-mookhtar of the plaintiffs’ father, and who purchased ben&mi 
for him. Nobin Ohunder Mitter obtained the sale certificate on 
the 11th May • 1876, The plaintiffs alleged that, after obtaining 
the sale certificate, Nobin Ohunder Mitter, on tjie 5th October 
1876, applied for possession, but was met by an objection made by

* Appeal from Appellate Decree No. 2274 of 1884,-against the decreB of 
H. GUion, Esq., Judg^ of Jjlidnapore, dated 8th o f September 1884, reversing 
the decree of Baboo Xadar Nath Mqs.oom.dar, Second Subordinate Judsre of 
that district, dated the 28th of August i«83,

W I1* *̂j 385, (2) 10 \,i jj. a., xoc
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1885 one Kadumbini Dossee, the wife of the debtor. That objection was
jSW4R overruled on the 2nd March 1877 and possession was ordered to

rfciiGoD Siven ^obin Chunder Mitter. Subsequent to this Kadum- 
v. hini instituted a suit against Nobin Ohunder to compel him to 

Ja16IbT IN execute a Tcobdla, in hor favor, and on the institution of that suit 
Nobin Chunder Mitter did not proceed to take possession. That 
suit was ultimately dismissed by the High Court on special 
appeal. In June 1879, Nobin Chunder Mitter died, and on the 
81st May 1880, his son and heir Shorut Chunder Mitter executed 
a ladavipotro in favor of the plaintiffs by which he disclaimed all 
right to the property, and admitted that his father’s purchase was 
benami for their father. After the death of their father the 
plaintiffs applied for the issue of a sale certificate to them, and 
obtained it on the 4th March 1881, and possession was ordered 
to be given to them. Upon this, the defendant again objected 
that the application was made more than three years after the 
date of the sale, and that objection was upheld, and the order 
for delivery of possession was set aside. The plaintiffs according
ly instituted this suit on the 11th January of 1883 through the 
Manager of the Court of Wards, setting out the above facts, and 
stating that at the time of the application on behalf of the 
plaintiffs for the sale certificate they were unaware of the grant 
of a sale certificate having been previously made to Nobin 
Chunder Mitter.

The defendant contended in his written statement that, as tho. 
plaintiffs’ application for possession to be given them in the 
execution proceedings had been held to he barred by limitation, 
the suit would not lie, and that their right to obtain possession 
was gone. Upon the merits he pleaded that, upon the property 
being put up for sale, it had been arranged between Nobin 
Chunder Mitter and the am-mookhtar of Kadumbini Dossee 
that the former was to be allowed to purchase the property at a 
low figure, and that he was afterwards to convey it to Kadumbini, 
receiving a premium for his share in the transaction; that in 
accordance with that arrangement the property which was worth 
Rs. 16,000 or 17,000 had been sold rfor Rs, 35 only, and that 
under the circumstances the plaintiffs were not entitled to the 
benefit of the sale,
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The first Oourt held that the suit waa maintainable, and was 
not barred by limitation, and found that the agreement alleged 
by the defendant was not proved, and accordingly gave the 
plaintiffs a decree. The lower Appellate Court, without going 
into the merits of tho case, reversed that decision upon the ground 
that th§ suit would not lie as the plaintiffs were bound ‘by 
s. $18 of the Code of Civil Procedure, to obtain possession in the 
execution proceedings, and that the application must be made 
within three years from the issue of the certificate of sale in 
accordance with Art. 178 of Sch. II of the Limitation Act

Against that decision the plaintiffs now specially appealed to 
the High' Court.

Mr. Pugh, Baboo Bhobani Chwn Butt, Baboo Taruk Nath 
Palit and Baboo Jogesh Ohunder Dey, for the appellants.

Baboo Hash BehaH Ghose, and Baboo ugut Ohunder Banerji, 
for the respondent.

The following cases were referred to during the arguments:—
By Mr. Pugh—Seru Mohun Brnia v. Bhagoban Dm Pam- 

dey (1); Govind Bagwnath v. Govinda Jagoji (2); Krishna Lall 
Dutt v. Badha Krishna Surkhel (3); Shama Gharan Ohatterji v. 
Madlmb Ghandra Moolcerfi (4); Jagan Nath v. Baldeo (6); 
Kristo Govind Kwr v. Gwngct P&rshad Surmah (6); and 
Momfter Wahid v. Abdus Bemad (7).

By Baboo Bash Beha/ri Ghose—Lolit Coomctr Bose v. Ishan 
Ohunder Chuckerbutty (8).

The judgment of the High Court (Tottenham  and A gnew, JJ.) 
was as follows:—

This was a suit brought by the assignees of the heir of the 
certificated auction-purchaser of certain immoveable property 
sold in execution of a decree against the defendant on the 22nd. 
of April* 1876. The plaintiffs’ father was .the holder' of that 
decree, and the certified purchaser was Nobin Chunder Mitter.

(1) I. L. R-, 9 Calc., 602. (5) I. L. R., 5 All., 305.
(2) I. L . R., 1 Bom., 50Q. (6) 25 W. 372.
,(3) I. L. R., 10 Calc,, 402. (7) 6 C. L. B., 639.
(4) I. L, R., 11 Calc., 93, (8) 10 C. L, R , 2p8,
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The plaintiffs allege that their father was the real purchaser 
and that Nobin Chunder Mitter was only benamidar for him, 
and this allegation has been confirmed by a ladavipotro, executed 
by tbe heir of Nobin Chunder after the latter’s death.

The plaintiffs claim therefore both as heirs of their father who, 
they say, was the real purchaser, and as assignee of the heir 
of the ostensible purchaser.

The lower Appellate Court, reversing the decree of the 
Munsiff, has dismissed the suit on the ground that it is not 

ma intainable. That Court was of opinion that the only manner in 
which an auction-purchaser or his assignee could obtaja posses
sion of the property sold to him, otherwise than by the voluntary 
act of the judgment-debtor, was by an application to the Court 
under section 818 of the Procedure Code ; and that the plaintiffs 
or Nobin Chunder Mitter having failed to obtain possession in 
this manner within three years from the date of the sale certificate, 
the right to possession was barred by Art. 178 of Sch. II to 
the Limitation Act.

The lower Appellate Court, in holding that a regular suit for 
possession was not maintainable, relied upon a ruling of this Court 
in Ensto Govind Eur v. Gunga Pershad Sumiah (1), which 
was followed in the case of Lolit Goomar Bose v. Ishan Chv/nder 
Chuclcerbutty (2). The case of Kristo Govind Eur v. Gunga 
Pershad Simnah (1) does undoubtedly lay down the law in the 
manner understood by the lower Appellate Court. But the"- 
learned Chief Justice, in following that decision in the case of 
Lolit Goomar Bose v. Isha/n Ghuvcder Chuclcerbutiy (2), expressed 
Bome doubt as to its entire correctness.

On the other hand this Court held in the case of Sem Mohun 
Bania v. Bhagoban Lin Pandey (3) that such a suit is maintain
able : and in Krishna Lall Dutt v. Badha Krishna Surkhel (4), 
it was held that the suit was maintainable if possession given 
under s. 318 had been infructuous. And a Full Bench „of 
the High Couit of Allahabad in Jagan Nath v. Baldeo (6) dealt 
with such a suit as being maintainable.

Quite recently another Division Bench of this Court composed
(1) 25 W. S., 372. (3) I. L. R., 9 Calc., 602.
(2) 10 0. L, R,, 258. (4) I. L. R., 10 Cali., 402.

(6) I. L. K., 5 All,, 305.
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of (W ilson and Bkverley , JJ .) in a case not yet reported—Appeal 
No. 207 of 1884, decided on the 20th July last, followed the 
decision in Seru Mohun Banin v. Bhagoban Lin Pandey (1).

Our own opinion is in accordance with that decision; but 
with regard to the opposite rulings already cited, -we felt a 
doubt whether we ought not to refer the question to a Full Bench. 
We have, however, had an opportunity of consulting the learned 
Chief Justice in the matter, and have his authority for saying 
that he had no intention of laying down that no such suit could 
be under any circumstances maintainable; but that ao long as 
the meats provided by s. 318 are open to a purchaser, he is bound 
to have recourse to that section rather tbaa bring a fresh suit.

In the present case it appears that the purchaser did endea
vour to obtain possession in the shorter and more simple manner, 
but that he was opposed by a third party who actually brought 
a suit to restrain him.

There seems, therefore, to be no reason in law why the present 
suit should not be maintained. The lower Appellate Court is 
mistaken in supposing that, because the summary remedy is no 
longer available, .therefore the purchaser’s title is extinguished.

We, therefore, set aside the decree of the lower Appellate Court 
and remand the appeal to be heard and decided on the merits. 
Costs of this appeal to abide the result.

Appeal allowed and case remanded.

B efore M r. Justice Tottenham and M r. Justice Jgneie. 
BHUGWAN DAS9 MAltWAlU a n d  a n o t h e b  (D k fe n b a i t t s )  v . NUND 

LALL SEIN AND a n o t h e b  ( P l a i n t i f f O ®

A rbitration— Reference to Arbitration ly  Oourt o f  Appeal— Order by 
Appellate Court remitting ease to Original Oourt to pass deoree upon 
award—  Appea I— A  ward 1tio.de out o f  time— Arb%tr&tton oicctJ'dj 
lity o f— Civil Procedure Code (A ct X I V  o f  1882), ss. 2, 606, 514, ,682.

An appeal was preferred against a deoree of an Original Court dismissing

* Appeal from Appellate Order No. 166 of 1885, against the order of  
L . R< i ’oibes, Esq., Deputy Commissioner, of the Sonthnl Pergunnahs, dated 
the 2nd of May 1885, reversing the order of W . M, Smith, Esq.,1 Sub- 
Divisional Officer of Dnmka, dated tbe 12th of September 1883, and direct
ing him to pass a formal deoree in accordance- with the decree of the 
arbitrator, dated the 12th September 1884.

(1) I, L. R,, 9 Calc., 602.
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