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in tlis case in consequence of my order of the 20th April 1891, I
only wish to add that when the case was before me in the Single
Bench upon that day, there appears to have been some confusion
in the argument on bebalf of the petitioner when it assailed the
eoncurrent ruling of my brother Straight ard myself in Sarat Chan-
dra Chakarbati v. Formon (1). That was an application under a to-
tally different statute to the one in this case, namely, the application
lere appears to be such as is contemplated by Chapter 11 of Act
VIII of 1890. I may say therefore, that, the ruling to which I
have referred has no application to this case. If it had,it would
be a mstter for serious consideration for me, so far as 1 am concern-
ed, to alter the vicw and the rule of law which was laid down in
that case. There are some circumstances in this case which amply
go to indicate that it has no relation to questions of custody in the
sense witich Act IX of 1861 would involve. As a matter of fact,
there is no such question, and as my brother Straight has said
enough to show that, at any rate, the ruling in Sarct Chindra Cha-
karbati v. Forinan (1) is not one which applies here, I agree also in
the decree which my brother has made.

APPELLATE CRIMINAL.

Before Mr. Justice Straight.
QUEEN-EMPRESS v. NIDDHA.
Attempt to commit murder—Facts necessary to constitute suck atlempt—det XLF
of 1860, ss. 299, 300, 307, 511.
Section 511 of the Indian Penal Code does not apply to atiempts to eommit
murder which are fully and exclusively provided for by s. 307 of the said Act.

A person is criminally responsible for an attempt to commit murder when, with
the intcntion or knowledge requisite to its commission, he has done the last proximate
act nceessary to constitute the completcd offence, and when the completion of the
offcnce is oaly prevented by some cause independent of his volition,

The facts of this case sufficiently appear from the judgment, of
Straight, J,
(1) T L. R., 12 AlL, 213,



VOL. XIV.] ALLAHABAD SERIES.

Me. C. Russ Alslon (at the reyunest of the Court), for the appel-
lant,

The Government Pleader, Munshi Ram Prasad, for the Crown,

Srrarcur, J.—This is an ‘Lppual from a judgment and sentence
of the lewrned Judge of Agra, dated the 10th Junuary 1891, under
the following circumstances. Lam Lal and Niddha, Chamir, were
absconding eriminals against whom a warrant had been granted for
their arrest upon a chavge of dacoity, On the Sth November 1590,
certain chaukiddrs having received information of the whereahonts
of these persons went to a field accompanied by some other persons
for the purpose of taking them into custody. The following facts
are found by the learned Judge, and they ave amply proved by the
evidence, Ile says :—¢ As soon as Ram Lal and Niddha pevceived
the men advancing they jumped up, and Ram Lal fred 2 gun
straight at them. This missed. Niddha then brourrht up a sovt
of blundevhbuss e was carrying, a sort of half earbine, half horse-
pmtol with a bell-mouth, known as a karabin, to the hip and pulled
the trigeer. The witnesses swear that the cap exploded but the
charge ¢l not go off.”  Thereupon, after some struggle into which
1 need not go, Niddha was arvested and was subseguently trjed
for attempted murder. It is in regard to that trial that this
appeal has arisen, and 16 will be eonvenient to set out fully what the
learned Judge had to say with regard to the legal aspects of the
evidence against Niddba.  He remarks :—“ As to Niddha, the point
is raised thut even conceding the facts to be correcily stated, they
cannot amount to attempted mwder under s. 807, Indian Penal
Code, # % ¥ %  Ag to Niddha, the guestion is, did he, by
pulling the trigger of a gun or pistol which he knew to be loaded,
commit an offence which amounts to an atbempt to murder? The
witnesses swenr that the hammer fell and there was a distinet
detonation of the eap. It is proved that the kavalin was Inaded
when captured. No eap was found, but the hammmer fitted very
imperfectly on the nipple, and in the scuile the exploded cap might

easily have been knocked off, There is a case in the Bombuy II mh

Couxt Reports, Vol, 1V, p. 17, Crown Cases, (Iwﬂ;m V. ]r,wm&
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C:seidy), in which 16 was held that in order to constitute the offence
of attempt to muwrder nnder s, 307, Indian Penal Code, the act
commibted by the prisoner must be an act capable of causing death
in the natural and exdinary course of events, In that case, I'rancis
Cassidy presented an uncupped rifle, believing 1t to be capped, at
the Drum Iiajor of his corps, but was prevented from pulling the
trigeer.  The Court held that he could not be convieted under s.
307, Indian Penal Code, but that a conviction would hold good
under s, 511 vead with ss. 299 and 300 of the Indian Penal Code.
In this case T have no doubt that the accused Niddha pulled lhe
trigger knowing the gun o be loaded andintending it to go off,

heve is doulit as fo whether it was eapped, as the eap was not found,
and the snap of the hammer on the nipple might be mistaken for a
detovation,  The Court eoncnrs with the assessors, who find that the
accused MNiddha fred, or rather tried to fire, the earbine with intent
to cause death or grievous huart, hut, altering the section from s.
807, Indian Penal Code, to s, 511 read with ss. 299 and 800 divects
that Niddha be rigorously imprisoned for five years.”

When this apreal eams before me and T had looked into the
sase of Cassidy, I asked JMr. Alston to argue it on behalf of the
appellant, who was unrepresented, and on a subsequent date T had
the great advantage of hearing an admirable diseussion of tle points
myolved on both sides and have now taken time to consider what
view I onght to adopt.

Althouzh in one aspeet the ease of Queen v. Cussidy (1) does not
necossarily inferfere with the conclusions upon the merits at which
I have arrived in this case, in another if is necessary for mo to con-
sider whether, having regard to the language of the Indian Penal
Code, it is competent for me, as the learned Judges who decided
that case held it was competent for them, to conviet of attempted
murder upon s. 511 taken in connection with ss. 299 and 300 of
the Indian Penal Code. It will be convenient to consider thag POT~
tlon of the judgments of the Bombay Court which deals with that

(1) 4 Bom, H, ¢ Rep. 17,
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matter first. I am of opinion that s, 507, Indian Penal Code, is
exhaustive and that withig the four corners of that seciion are to
be found the whole provisions of the law reluting to attempts to
marder, I am led to this conclusion by an exmmination of the ternus
of s. 511, Indian Penal Code. Thoy are as follows ;—

“ Whoever attempts fo commit an offence punishalie Ly this
Code with transportation or imprisonient, or to cause such an
offence to be commibted, and in such attempt does any act towards
the comniission of the offence.”” Now it appears to me that the
attempts which ave limited by s. 511 are attempts to commit offen«
ces, which by the Code itself ave punishable cither witi: ¢¢ transpor-
tation or Imprisonment.” It canunot properly be -said that the
offence of murder is punishable with either of those things. In my
opinion, if murder, as meutioned in ss. 299 and 300, was intended
to be included, the Legislature would before the wodd trfinsportas
tion have inserted the word “ death.”  But, aguin, the section goes
on and says that, certain things being done, the person who does tliose
acts shall, © where no express provision is made for the punishment of
such attempt,” Le punished in a particular way. As I have peint-
ed oub, by s. 807, Indian’ Penal Cude, there is express provision
made in the Code itself for the punishmient of an attempt to muvder.
It seems therefore to me that when the framers of 5. 511 drew it up
in the terms that they have drawn it up, they especially meant to
exclude those attempts to commit offerces which in the various
preceding sections of the Code were specifically and delibsratol ¥y
provided for with punishments enacted in the sections themselves.
T have therefore for these reasons come to the conclusion that s. 307
is exhaustive and that no Court has any vight to resort to the provi-
sions of s8. 299 and 300 vead withs, 511 for‘the purpose of conviet-
ing a person of the offence of attempted murder, which, according
to the view of the Court, does not come within the provision of
s. 307, Indian Penal Code. I need only add that the maxim ee-
pressto unius, §e., §e., should be applied in construing a penal statute
of this kind, and, apayt from thab, it is obvious that any other view
would introduce the greatest possible inconvenience and a vast - cons

T
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flich of opinion as o what would constitute an atiempt to gommib
muvder within the raeaning of the Penal Code.

So far, therefors, T am constrained to say that T differ with the
view cxpressed by' the learned Judges in the case of @Qureen V.

1

Cusstily (LY. Dut I hove s hefore rewmarked upon the facts as diselobed
in {hat case, a

nJ in this case I do not think thut the view of the
learned Julges formed on these facts would in any way preciude
me from adopting the view that I am aboub to take in this case,
ziz., that there was a good utbempt to commit muarder within the
meaning of . 307, Indian Penal Code, In the case of Cassidy the
man presented an uneapped gun at another, he believing it to he
capped.  He never pulled the trigger, beeause he was prevented
from doing so, and in reference to what I am about to say as to
the facts of this case and the view I tale of the law bearing upon
it, T do not feel called upon to say, one way or the other, whethey
apon those facts there was a sufiicient attempt, But in the present
ease the matser is wholly different.  The appellant was an ahscond-
ing criminal in the company of -another absconding criminal. Tt
is obvious, upon the evilence and the finding of the learned J o,
that he was determined in conjunetion with that person ‘to vesist
his Jawful apprehension, and that for thie purpose of doing so he
was armed with a Toaded blunderbuss, and that in the direction of
the persons who were seeking bo arrest him, he presented the weapon
pulled the trigger, the hammer fell on the nipple, and it was ouly
owing to the circumstance thas the cap did not explode, that the
gun failed to go off and conseyuen‘ly no harm was done.

Now the difficulty is made in the Bombay ease to which I have
referred by the words of 5. 3U7 which say :—* whoever does any ach

svith sueh jintention or knowledge and wnder such circumstancoes

that if he by that act eaused death he would be g guilty of murder.’”

The lemrned Judges of Bombay lay very great stress upon the worde

“under such circumstances.””  With the utmost respect for them, I

think they have attached too mueh importance to those words, The

words *under such circumstances ” have in my opiniony no otler
(1) 4 Bom, H. C. Rep. 17:
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meaning than this, that the act must be done in such a way and
with such ingredients that if it succeeded, and death was caused by
it, the legal tesult would be murder according to zs. 299 and 300,
The sanie wotds are used in the section demmo with the atteinpt to
vomuwit culpable homicide, and I cannot vead them as requiring
me to go the length of Sir Richard Counclrin the second prarsgraph
B he judghient elivered Ly him in the case of Cassidy. 8till 16
may be that the learned Judge’s remarks were applied to {he pars
ticular facts of that particular case, and possibly they onght ot te
be read as h&urm aily application beyond the facts that were then
before the Court;

Tor the purpose of consﬁtuﬁng an attempt under s. 307, Indiad
Penal Code, there ave two ingredients required; first, an m;xl intent
dr kiowledge, niid, setondly, an act donie. T guard myself by sy ing
that not every act dons woull be sufficient, as has béen pomted out it
the well known case of Regina v. Browa (1). No one would suggest
that if A intending to fire the stack of B, oes ibfo a grocery shoyf
and buys a bux of mitehes, that he has committed the offence of
attenipting to fi¥e the stuck of B, But if he, Laving that intent;
and having hotght the bok of matches, goes to the stack of B and
tht:: the mateh, but it is pit ot by a puff of wind, and he is sd
prevented and interfered with, that would establish in my opinion
an gitempt,

1t seerns fo nic that if a person wha has s evil intent doss &
aét which is the last possible act thiut he could do towards the
a"ecmphshment of a particular crime that he has ih his mind,
he is not entitled to pray 4 his aid dn obsthcle intervening nat
fchown fo limself, If Le did all that he could do_ and completed
the only rémaining proximate act in his power; I do not think he
van escape criminal respousibility, and this becaunse, his own set
volition and purpose haviiig been given effect to o their full extent,
a fact unlknown to him and variance with has own Lelief intervened
to prevent the confscquences of thab act whzch hé expecied to ensug;

BIISII]HC" o
(1) L. R. 10 Q. B. D: 38k,
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For my own part, T think any other doctring would bhe a meost
dangerous one to lay down, and it is some satisfaction to know
that similar views have Leen expressed in the Crown Cases Reserved,
Regina v, Brown (1), in which it was shown that the case of Queen
v. Collins (2), which all erimiual lawyers long doubted as sound
authority, has been discarded as no aunthority, and further that the
cases of Reginav. 8¢, George (3) and Reginnv. Dewis (4), which have
also heen seriously questioned, will in all probability be at the very
first opportunity overruled.

In the present case, looking to all the facts, I have no doubt
that the appellant had had his carbine capped ; that at the time he
pulled the trigger and the hammer feil he believed it to Le capped ;
that, whether 1t was or was not capped at that tinie, the failure to
discharge the weapon was wholly independent of any action of his;
and that 1t ohly did he bave the intent to shoot the chaukidir
and his party whe were attempting to arrest him, but that he did
the last proximate act that he could do to the completion of the
full act that was within his intention and knowledge.

It is of course obvious that one might refer to many instances
and examples, some of which would he within this rule and some
would not, but T do not myself think that any useful purpose will
be served by my prolonging this judgment. T bave very carefully
considered the words I have used above, and I think, as far as T am
competent to put the matter into a clear and explicit form, that
they lay down the frue legal rule by which the determination of
a question of this sort should be gaided. I am of opinion there-
fore that the learned Judge might properly have convicted this
appellant npon s. 307, and that he wrongly convicted him under
ss. 299 and 300 read with s, 511,

I divect that the convietion be recorded under s, 307, Indian
Penal Code, and I order that the sentence of five years’ imprigon=
ment stand.

(1) L. R. 24 Q. B. D, 357, (3) 9 C. and P. 483,

(€) I and C. 471; 8, C. 33 L. J. & 1, 523,
Mmoo : (4) 9C, and P, 523



