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RBefore Mr. Justice Makmood.
SABRI (PrAarwTITe) 9. GANKSIII (DEFRNDANT) *

Citil Procedure Code, 5. 568— Remand— Court fo which remand ismade not compe-
tent to delegate its functions in vespect of suck remand.

TWhen a ease is remanded under s. 566 of the Code of Civil Procedure to the
lower appellate Court for findings on certain issues, it 16 not competent to that Court
Pl g It
to delegate the decision of those issues to o Conrt subordinate thereto.

The facts of this case are as follows :—

One IHira Lal died in 1881 leaving surviving him a widow,
Musammat Darbo, two danghters, Jlusammat Salei and Mu-
sammat Ganeshi, and a danghter-in-law, Musammat Kuar, widow
of a deceased son.  On his death his widow, Musammat Darbo, got
possession of his property and her name was entered against it on the
Revenue records, Musammat Darbo died in 1855, and Musam-
mat Kuar was then put into possession of the property., Musam-
mat Kuar sold the property on the 23rd December 1887 to ¢ne
Rukha. Thereupon Musammat Sabri sued her and her vendee to
set aside the sale of the 23rd December 1887, and to get posses-
sion of the property. In this suit she sueceeded, and obtained pos-
session.  On the 10th January 1889 Musammat Ganeshi brought
this present suit against Musammat Sabri, elalming exclusive JEN
session of the property in question on the ground that she was in-
digent and unprovided for, while her sister, the defendant, Musam-
mat Sabri, was in good eircumstances. The Court of first instance
and the lower appellate Court both agreed in holding that the plain-
it was entitled to succeed. The defendant then appealed to the
High Court. The appeal came before Mahmood, J., swwho, on the
25¢h February 1891, remanded issues as to the respective means
of the plaintiff and the defendant for determination by the lower
appellate Court. The subsequent facts sufliciently appear from the
judgment of Mahmood, J.

Mr. 7. M. Golvin and Pandit A7 Lal, for the appellant.
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#Second Appeal Ko. 1092 of 1880 from a decroe of Babn Blsta Prasad, Subee-
dina' e Ju lge of Sihitmupur, dated the 2oth June 1899, confiriing a deeree of Maulvi
Jzint Rai, Munsif of $ahdranpur, dated the 4th March 1859,

1891

June 20, .

e



24

1861

SABRI
T
GANESHT.

THE INDIAN LAW REFORTS [VOL. X1V¥.

ManiooD, J.—For the reasons stated in my oxder of the 25th
February 1891, this case was remanded under s. 566 of the Code
of Civil Procedure to the lower appellate Court for clear findings
upon certain issues therein mentioned,

e learned Subordinate Judge of Sahdvanpur, as the Judge of
lower appellate Court, by bis rubkar of the 13th March 1891 dele-
gated the trial of the remanded issues to the Munsif of Muzaffar-
nagar with the consent of both the parties.

The Muunsif accordingly tiled the issues and recorded findings
in bis proceedings, dated the 28th March 1891, "Upon the issues
he came to the following conclusions 1—

“Both the sisters are, in my view of the evidence, possessed of
scanty subsistence, both are wnprovided for, and both indigent,”

These ﬁn.dcings of the Muansil appear to have been sent hack to
the Subordinate Judge, who, on the 9th April 1891, fixed the 13tk
of that month to hear parties on such findings,

Accordingly on the 13th April 1891 the findings of the Mun-
sif coming on for decision before the Subordinate Judge, that offi«
cor contented himself by simply expressing the view that he con-
curred in the opimon of the Munsif-as to the findings recorded in
the proceeding, dated the 23th Mavch 1891, and referred to aliove,

The findings of the Munsif were thus adopted by the Subordi-
nate Judge, and it appears that the pleaders for neither party raised
any abjection to such a course, |

Thereupon the Subordinate Judge, accepting the findings of the
Munsif, has returned those findings to this Cowrt, as if they wewe
the findings of his Court, as the Court of First Appeal, to which
the case had been remanded for determimation of certain points of
fact under s, 566 of the Code of Civil Procedure, .

T am of opinion that the procedure of the learned Subordinate

- Judge was entirely erroncous, that the order of this Courb of the

25th February 1891, directed as it was to the lower appellate Court
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was to Lo carried oub by that Court, and that the learned Subordi.
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nate Judge in delegaling his functions to the Munsif by his ovder,
dated the 13th March 1891, acted wlfra vires and without juris-
diction.

T am further of opinion that the findings of ths Munsif recorded
in his proceeding, dated the 28th March 1891, did not satisfy the
requirement of this Court’s order of remand, dated the 25th Feb-
ruary 1891,

As has already been observed, the Subordinate Judge acted with-
out jurisdiction and the whole proceeding is illegal and wlire vires,

Under these circumstances, following the uniform practice and
rulings of this Court, I am constrained to hold that there are no
findings such as would satisfy the remand order of the 2bth February
1891, and it is my duty to remand the case again to the learned
Subordinate Judge for clear findings upon issues men'clq,ued in my
order of the 25th Pebrumy 1891, with reference to the observ.;e-
tions I have made,

I order accordingly. Upon receipt of the findings ten da.ys will

be allowed to the parties for objections,

Cawse remanded.

APPELLATE CRIMINAT.

Before R, Jusiice Straight.
- QUEEBN-EMPRESS v. HUGIES,

Pury, misdirection of— What amounts to mz‘sdiréctiou—-—&iqt XLV of 1860, ss.
3()1, 3G66.

In u trial with & jury under s. 866 of the Indian Pennl Coie the Judge on the
guestion of intent charged the jury in the following words : ~* It remaius only to
consider the question of intent. The charge was thab the girl was kidnapped in order
that she might be forced or seduced to illicit intercourse. As to this, it is suflicient
to say that no other inference is possible under the civcumstances.. When a man
carries off a young girl at night from her father’s house the presumption is that he
did so with the intent indicated above. Tt would e apen to him, if he had adaiitted

~ #he kidnapping, to prove that he had some other objcct, but no-other objeot is appa- ‘

zenb on the face of the faets,”?
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