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Alortgnge—Joint Mortgage — Rodemption of the whale by one ca-hzo%‘:ﬁqa_qa?~'~—1£i‘q7¢.f»:
of redeeming vo-mortgagor as aguinst the others— Limitation—~det XV of ISFT
(Limitation dct) Sekedule T1. At 148,

Whevo one of several co-mortgagors redeems the whole mortgage he thereby puts
‘himeelf into the position of the morbgagee as regards that portion of the mortgaged
property which represents the intevests of the other co-mortgagors, and the period of
limitation applicable to & suit for redemption brought by the other co-mortgagors is
that provided for Ly Art. 148 of Sch. II of the Limitation Act (XV of 1877). Such
period begins to run from the date when tho original mortgage was redesnable and
nob from the date of its redemption by the aforesaid co-mortgagor. Nure Bibi v.
Jagat Narain (1) and Raghubir Sehai v. Bunyed Ali (2) followed : Umr-vn-nisse
v. Mukammad. Yar Khan (3) distingoisbed: Raem Singh v, Buldeo Singl (4)
referred to. i

In this case one Ahmad AL, the common ancestor of both parties,
mortgaged “certain property by a usufructuary mortgage on the
bth July 1622, Ahmad Al died in 1825 leaving four danghters
who also subsequently died, After this Kbwaj Bakhsh, the hus~
band of one of them, redeemed the whole of the property in 1828,
On the 5th February 1886, the plaintiifs, who were the represen-.
tatives of ome of the daughters of Abmad Ali, brought their suit
‘agaiust the defendants, who were repmsentzitives of the other three

(1) I. L. B. 8 AlL, 295, (3) 1. I. R, 3 All, 24.
(2) Weekly Notes 1886, p. 152, (4) Weekly Notes 1855, p. 300,
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daughters, to recover possession of a i share of the property
redeemed by Khwaj Bakhsh, The Conrt of first instance decreed the
plaintiffs’ claim, The defendants then appealed, and the lower
appellate Court decreed the appeal and dismissed the plaintiffs’ suit,
on the ground that it was barred by limitation ; holding that, if the
plaintiffs claimed on the hypothesis that the defendants, the represen-
tatives of Khwaj Bakhsh were representatives of the original mort-
gagee, then Art, 148 of the second schedule of the Limitation Act
applied and limitation hegan to yun from the date of the oviginal moxt-
gnge in 1822 ; while on any other hypothesis the possession of Khwaj
Bakhsh and his representatives would have been adverse and the
suit wonld be barred under Art. 144 of Sch. II of the same Act, The
case came in second appeal before Mahmood, J., who, by his order
of the 17th July 1888, directed it to be luid before the Chief Jus-
tice for orders as to its being referred to a Division Bench. Sulbse-
quently, on the recommendation of Straight and Mahmood, J.J.,
the case was laid hefore a bench consisting of Tdge, C. J., Straight
and Mahmood, J.J. '

Mr, 4bdul Majid and Pandit Moti Lal, for the appellants,

Pandib Sundar Lul, for the respondents.

Epoz, C. J.—This was a suit for redemption of mortgage. The
original mortgage was a usufrnctuary mortgage of 1822. One of
mortgagors redeemed the whole of the property in 1828, This
suit was brought against his heirs on the 5th Fehwuary 1886, The
lower appellate Court dismissed the suit on the ground that it was
barred by limitation, In my opinion the limitation applicable in a
case of this k"md is the limitation which would have been applicable
if the original mortgagee or his heirs had been the defendants to
the redemption suit, that is, i Art. 148 of the Limitation Act
applies, the period doss not run from the date of the redemption of
the whole property by one of the co-mortgagors, but from the time
i would have run against the oxiginal mortgagee if he had been
a defendant in the suit, As I understand the law, when one of
t\wl) or more co-mortgagors redeems the whole, he, as to the portion
which veprosents the interest of his co-mortgagors, stands in the
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shoes of the mortgagee from whom he releems, and, standing in
those shoes, it appears to me that he has got the same rights and
the same liabilities, If Art. 148 applies, as I think it does, this
suit is barred by time. If the ruling of the Full Bench in the case
of Umr-un-nissa v. Mulammad Yar Khan (1) be correct and exhaus-
tive, then also the suib is harred, as move than 12 years have run
since the date of the redemption of the mortgage by the ancestor of
the defendants ; so in either case the plaintiffs’ suit must fail, The
ruling of the Full Beneh ahove referred to was explained by my
brother Straight and my brother Tyrrell in the ease of Nure Bibg
v. Jagat Narain (2). It appears from that explanation that the at-
tention of the Full Bench wag not drawu to the ¢uestion whether
Art. 148 of the Limitation Act was one applicable to the case, There
the attention of the Full Bench having been confined to the article
before them, the result arrived at was that Avt. 144 was held appli-
cable. This appeal therefore must be dismissed With ¢0sts.

Stratent, J—~The facts out of which the question raised by
this rveference arose are very fully stated in the referring order of
my brother Mahmood and it is wholly unnecessary to repeat them
now. The lenrned Chief Justice has summarised the position of
the parties to the litigation oub of which this appeal arose by saying
that this is a suit hy the plaintiffs, appellants hefore ns, for redemp-
tion of their share of certain property mortgaged in the year 1822
from the defendants-respondents, who ave the representatives of one
of the original mortgagors, who in the year 1828 redeemed the
whole of the mortgaged property. The three questions stated by
my brother Mabmood in Lis referring order are

(1) Is this suit. governed by Arb, 148 or Art, 144 of the Limi«
tation Act?

(2) If by Avt. 118 is the starting point of the period of limita-
tlon the date of the mortgage of 1822 or the date of the redemption
of 18287

(8) If Art, 144 applies, is the defendarits’ possession aequired
under the redemption of 1828 to he taken as adverse to the plaiu-
tiffs” from that date ? L :

(1) L L. 1. 3 ALl 24, () 1.T. R 8 AlL 295,
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1859 1t will be convenicnt for me ab once to deal with the obvious
R i L
Asuraq  Datter that was passing through the mind of my brother Flahmood
AUMAD at the tmw he made the reforsucs of these guostions with regard to

.

Wazm Acr, £ Avs, 144 to 'mc‘i';%‘ like those disclosed here. No

: present to his mind was a decision of the Tull
Bench passed in the year 1880 (m(l veported in I T R., 8 All, 2
(inr-un-uissa v. Huhanmad Yar Khan), T have already, as the

1@;11’110‘;(1 Chief Justice has observed, taken oceasisn, in conjunction with

my bLrother Tyrrell, in the case of Nura Bibi v. Jagat Narawn (1) to
cxplain the cireumstances under which that particular-ruling was
delivered by the Full Bench, Iaviag again vefreshed my memory by
refevence to it, T am convineed thet T was 1right in saying that the

whole argument of the Full Bench proceeded upon the assumption
that Art, 144 of the Limitation Act was the ariicle applicable to those
particular facts, and, assuming that particulur article applicable, the
guestion was whether, as stated in the order of reference of the two
learned Judges, there had leen such physical possession as would
lay the foundation for finding adverse possession. 1 am quite con-
vinced that the equitable principle which was then recognised, under
which a co-mortgagor redeeming for his other mortgagors was
entitled upon redemption of the whole mortgage to hold their share
as against them as security for the mortgage, was never referred
to or discussed, and there was at that time no statutory provision
in force which could have been brought to the attention of the

Judges of the Full Bench to show that Art. 148 was the Limitation
article applicable, Therefore, in so far as there is anything in that
case to militate with the contention now raised, it must be taken
that that case never did decide and must not be regarded as an
authority for deciding that Art. 148 is not applicable to such facts
as we have here, Therefore it must he dismissed from consideration
in dealing with the questions submitted to us.

Then arises the question whether Art. 148 is applicalle, and. it
so from what date does the limitation begin to ran? Does it run
from the date of the original mortgage, or does it run from the date

(1) 1. L. R, 8 AlL 295,
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of the redemption of the whole mortgage by one of the co-mortea-
gors?  As to Art. 148 being applicable, T have no doubt, I have
already committed myself to that view in the case of Nura Bili
v. Jagat Narain (1) and there have been several other rulings
to the same effect ; among others, one reported in the Weekly Notes
of 1889, page 152, Raghubir Sikai v. Bunyed Ali. Further,
even before the Transfer of Property Act came into operation, I
took the view that a co-mortgagor redeeming the whole mortgage
~stood in the shoes of the original morvtwagee and was entitled
to all the rights and the incidents connected with his estate. The
principle that underlies that is, that he, having paid off the
obligation to the creditor, is entitled to take advantage of all the
incidents connected with the security as it stood in the hands of
the mortgagee, or, in other words, he is entitled to all the rights
and incidents connected with the mortgage as they were in the
hands of the mortgagee at the time the redemption took place.
Amongst others he cannot say that a new mortgage transaction
commenced from that particular date, but his position as morteagee
stands upon the same footing as it would have if the original
mortgagee had assigned over to him by sale his mortgagee interest,
Not only do I think that a co-mortgager redeeming the whole
mortgage stands in the position of the oviginal mortgagee, but that

txme vuns from the date of the original mortgage. No doubt this

view is inconsistent with one expressed by the late Clief Justice,
Sir Comer Fetheram, in the case of Rom Singh v. Baldeo Singh (2),
That learned Judge was of the same opinion as T am, as to the
applicability of Art. 148 to the facts then before him. But it does
not appear to have been seriously discussed hefore him as to what
was the precise date from which the limitation would ron. Mr.
Abdul Magid is entitled to use that judgment in bis favor, and it is
entitled to all the vespcet which every utterance of that learned
‘Chicf Justice deserves. Bub I cannot myself agree with the view
that the limitation runs from the date when the redemption took
place. "It must, in my opinion, relate hack to the date of the original

mmtgwe and upon this T have explained my reasons in the case
(1L L. R, 8 AlL 259, «(2) Weekly Notes 1885, p. 300.
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of Nura Bibiv. Jagat Nurain (1), The conclusion I have arrived
ab is the same as that of the learned Chief Justice, wviz,, that this
suit was harred and that this appeal must be dismissed with costs.

Manunoon, J.—The facts of the case, as also the points of law
raised by the arguments of the parties before me when the case
first came up hefore me in the Single Beneh, are fully stated in my
order of the 17¢h July 1888, and T regard what T then said as a
portion of my judgment to-day.

That order shews that, at any rate, the case was a fit one for
being disposed of by a Bench consisting of more than one Judge, and
it was in consequence of that circumstance that the case was laid
before my brother Straight and myself ; and by our order of the
Bth December 1888 il was laid before the learned Chief Justice for
consideration as to whether it may not go hefore a Beneh of three
Judges. Ftisin consequence of this civcumstance that this is the
thivd time that this Court is hearing the case, and it has not been
due to any other cause than my desive to obtain such authoritative
ruling upon the points raised in the case as this Court can give,

The points which arise in the case have been so completely dealt
with by the learned Chief Justice and my brother Straight that I
should be unnecessarily taking up their time if T dwelt upon the
same points or made any endeavour to give expression to any exposi-
tion of the law which would minutely deal with the varions cases
that may arise under it. The question, however, upon which the
fate of the case turns requires two things: first, that it shoald he
held by us that Art. 144 of Sch, IT of the Limitation Act has no
reference to suits of this character ; and secondly, that suits of thig
character ave governed by Art. 148, Tpon both these questions T,
who am never content with dealing with any ease without dealing:
also with tlie ratio, viz., the cssential steps of reasoning upon which
the judgment proceeds, have no hesitation in saying, with all defe-
rence, that the judgment of the Fall Bench in Umr-un-nissa v.
Muhammad Yar Khan (2) proceeds upon a theory of law as to the
application of the Art. 144 which I find it impossible to accept, Not=

(2) 1.1, B. 3 ALL 24, (1) I L. B, 8 AL 295.
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withstanding the clear distinetion which my Jearned brother Straight 1889
“drew in the case of Nare Bilz v. Jagat Narair (1) theresult of what  Aswrag
we have held to-day is to say that the Full Beneh ruling need no ~ 4534P

g,
longer be referred to for the purpose of finding out the periods of Wazin Au

Jimitation for suits, -

Again it is also clear, and I do not wish to add a single word
~to what has fallen from my brother Straight npon the subject, that
the vuling referred to in my wveferring ovder, vic., Ramn Singh v.
Baldeo Singlh (2) cannot possibly be consistent with the rafio upon
which our judgment proceeds. The truth is, as T understand the
law, that there ave varions manners and methods whereby a person
may stand in the shoes of a mortgagee. There may be a case such
as that of an assignee, or there may he a case such as that which
the broad principle of equity known as sub-rogation involves., A
co-sharer suing for the redemption of the whole of the property and
obtaining redemption thereof is mot a person in adverse proprictary
possession, as the Full Bench ruling would probably require. He s
simply by sub-rogation on the same footing as an ordinary person
would e as representing the mortgagee, or rather the mortgagee’s
interest in the property gud such of his co-sharers ashave not either
secured vedemption or sued for it.

When in a suit the question arises whether or nota co-sharer can
obtain his shave from a redeeming co-shaver, the cass to my mind
is a suit such as Art. 148 contemplates, and such a suit ie governed
Ly the 60 years’ pertod. In the present case the original mortgage
was o old as the Bth of July 1822. There was no endeavour made
to prove that the redemption which took place in 1828 was other
than an ordinary redemption by, one-co-sharer of other co-shavers’
property ; the present defendants represent the right of the redeems-
“ing eo-sharer and they are entitled to rely upon the same limitation
as Art. 148 would require. '

There i, however, because it is on account of that reference of
mine that the case has come up before us, one point more that T
wish 1o add. The reference of course relates to four properties, as-

(1) Weekly Notes 1885, p. 300,
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mentioned in my veferring order, and what we have held with regard
to this mortgage renders it unnecessary for us to consider the other
mortgages mentioned in the judgment of the Court helow. The
view we have now taken defeats the whole suit. The result is
exactly what the learned Chief Justice and my hbrother Straight
have said, #ie., that this appeal stands dismissed with costs.

Appeal dismissed,

APPELLATE CIVIL.

Before Mr, Justice Siraight and Mr. Justice Tyrrell.
MARIAM BIBI (Prarxrier) ». SAKINA AxD oraERS (DEFENDANTS).®

Pardah-nashin woman— Conditions necessary to the velid execution of @
document by —

Where a deed 2xecuted by a pardak-naskin woman is songht to be set aside, it
is for the party wishing to uphold the deed to show aflirmatively that the transaction
intended to be carried out by the deed was a reasouable one, that the executant wag
fully sognizant of the meaning and legal and practical effect thereof and that she
executed the snme with her £ull and free consent, that is to say, that she had inde-
pendent advice on the subject and was not otherwise, as, e. g., by reason of todily ov
mental infirmity, or by reason of fraud or coecrcion practised upon ler, incapable of
giving a ratioval consent to the transaction.

One Mariam Bibi a pardaeh-nashin lady of some 70 years of age, and more or
less illiterate, executed on the 11th September 1888, a deed which purported to divest
her immiediately of all her property in favor of her son Murtaza Husen, who was
dumb and linbecile, her davghter Sakina, who was named in the deed as guardian of
Murtaza Husen, and that daughter’s sen, Muhamuwad Yakub, Mubammad Yakub
wis betrothed to a danghter of one Fakir Hnsen and one of Sakina’s daughters was
married to one Shakurul Husen. Those two persons, viz., Fakir Husen and Shakurul
Husen were mainly instrumential in procuring the exceution of the deed in question.
The deed was drafted in very artifieinl language, and it was not shown that the
executant ever understood its contents or offect. The executant, was moreover at the
time of exceution in ill health and great meuntal distress, owing to the death of her
son, Muhammad Husen, whieh had happened some months previously. The deed. was
also executed in the absence of the person who was at that thme the sxecutant’s chicf
adviser and the manager of her property. Lastly, it appearved that as soon as the exo-
cutant camo to know whab the true nature of the deed was and that proceedings had

* First Appeal No, 189 of 1889 from o decree of Maulvi Shah Ahmad-ullah,
Subordinate Judge of Allahabad, dated the 20th Angust 1830,



