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APPELLATE CIVIL.

Before Sir John Bdge, Kt., Chief Justice, and Mr, Justice Burkitt,
KEDAR NATH AND ANOTHER (PLiixtirrs) v. BAM DIAL anND ormzgs (Di-
) FENDANTS) #
det XIX of 1873, ss. 8, sutb, 5. (1), 107—-_Pm-iiﬁion—-—Wajib-ul.arz—-Power of Coi-
lector in constituting @ new maekdl by portition fo frame o new wajib-ul-arz
Jor such makdl.

Tt is within the implied, though not within the specified, powers of a Collector
while constituting new, makdls by partition of a previously existing single makdl to
frame a new wayib-ui-arz for each of the new maldls so constituted.

Tus facts of this case sufliciently appear from the judgment of
the Court,

Mr. dmir-ud-din, for the appellants,
Munshi Bam Prasad, for the respondents.

Encg, C. J., and Burrkirr J—The question upon which this
appeal turns is by no means an easy one, It is this :—Whether on
the partition of a makdl for which at the settlement a record-of-
rights was prepared and sanctioned, the partitioning officer can pre-
pare for each of the separate makdls into which the original wahdé
is puartitioned a new record-of-rights, In 1876, in the settlement of
mahdd Purwa Mir, a wajib-ul-arz was prepared and recorded. If
that is the vecord-of-vights governing this ease, the plaintiffs, appel-
lants here, are entitled to succeed, In 1886 perfect partition of
Purwa Mir into seven makdls was made by the Collector, and on
that partition separite records-of-rights were prepared for the new
mahdls and, amongst others, for makdl Sham Sundar and maldl
Munna Bingh, 1f these records-of-rights were legally prepared,
the defendants, respondents lere, are entitled to have this appeal
disinissed,  Mr. duwsrnd-din for the plaintiffs has contended, and
we think correvtly, that there is no express provision enabling a par-
titioning oflicer to prepare and record on partition new records-of-
rights, There does not appear to be any power in that respeet

* Second apreal No. 762 of 1890, from g decreo of G, A, Tweedy, Bse., Officinting
District Judge of Cawnpore, dated the 10th Apxil 1800, confirming a decree of Byed
Akbur Husain, Subordinate Judge of Cawnpore, dated the L76h Septewber 1339,
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specifieally given to the partitioning officer. Mr, dwmir-ud-din has 1843
gone further and has contended that no officer other than a Settlement o0 vy
Officer during the course of settlement operations has power to frame r

and record any record-of-rights, We have come to the conclusion, axr Dist.
althongh with some hesitation, that the latter contention of Mr,
Amir-nd-din is not sound., In Jut Ram v. Makabir Rai {1} a new
wajib-ni-arz prepared on pefect partition by the partitioning officer
was recognised by this Court as a lawfully prepaved eafid-ul-nrs
and as governing the ma/d! to which it applied. Turning to Act
No, XIX of 1873, we find in s. 107 that < perfect partition® means
the division of a makdl into two or more makals. Under that Aet
a yvecorded co-shaver in a mehd! is, under certain cirenmstances,
entitled to have perfect partition of his share, and under that Aect the
old mahdl Purwa Mir was divided by perfect partition into seven
mahdls, Section 3, sub-s. (1) of the Act defines a maldl as  (a)
any local area Leld under a separate engagement for the payment
of the land vevenune, and for which a separate vecord-of-rights has
been framed ; or () any local area of which the revenue has heen
assigned or redeemed, and for which a separate record-of-rights has
been framed,”” Ifit was the intention of the Legislature that
¢ mahdd’ when it occurred in the Act should have the meaning assign-
ed to it in the definition clauses of s. 3 it would apparently neces-
sarily follow there could be no perfect partition of a meldl into two
or more makdls unless a separate record-of-rights was Framed for
each new makdl, Itis impossible to say what may.have been the
intention of the Legislature. Strictly speaking a Adew:t is ‘as
much a part of a record-of-rights in a village as is a wejib-uf-arz,
Section 94 of the Act directs the Collector to keep and maintain
the record-of-rights and from time to time to eause to he registered all
chunges which may take place and anything which may aifect any
of the rights and interests recorded. Ona partition it is yuite
manifest that the original Ahewat of the viilage would no longer
apply, as the matal to which it related no longer existed, and it
would be necessury to prepave a fresh Adew:t for each separate new
makdt,  Although, apparently, no express power is given to {he
(1) L L B, 7, All, 720,
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partitioning offieer by Act No. XIX of 1878 0 frame sepavate
records-of-rights for the separate makdls, still, as the object of &
perfect partition is to eveate absolutely separate mahdls with separate
interests, be must of necessity, it appears to us, have power to do
all things which are necessary to the creation of separate makdls on
partition, It is conceivable that one object may occasionally be to
exclude from a right of pre-emption in one new makdi the shave-
holders in other new makdls into which the original makdl might
be partitioned. In the result we come to the conclusion, no doubt
with some hesitation, that the partitioning officer lawtully framed
a new and separate record-of-rights for each maehdé into which on
partition the original makdl was divided. Under these circum-
stances we hold that the wejib-ui-arg of 1886 applies and we dismiss
this appeal with costs.

Appeal dismissed.

Before Sir John Hdge, Kt., Chigf Justice, and Mr, Justice Burkitt,

ANTU SINGH axp ornERS (PrATNTIFES) ». MANDIL SINGH AND OTHERS
(DEFENDANTS).*

Practice~Suit for exclusive possession—Decree for joint possession, circumsiances
under whick such decree may be granted.,

Although under certain circumstances in & suit for exclusive possession of
immovable property a decree for joint possession mny be given, nevertheless sueh a
decree should not be given unless the plaintiff asks for it and the evidence shows
that he is entitled to it ’

Tar facts of this case sufliciently appear from the judgment
of the Court,

Babu Rajendro Nath Mukerji, for the appellants,
The respondents swere not represented,

Enex, C. J., and Borkirr, J~The plaintiffs brought their suit
for exclusive possession of a tank. The first Court gave them a
decree for exclusive possession. The defendants appealed. The

# Second appeal No, 310 of 1891, from a decree of J. J. McLean, Tsq., District
Judge of Azamgarh, dated the 21st January 1801, reversing a decree of Babu
Nibala Chandur; Munsif of Azamgarh, dated the 18th June 1890,




