
required by bectioii 5 of the Conri; Fees Act, 1870, to refer it for 189(5 
fiual determinatioa to his Lordship the Chief Justice.”  I n  t h e

The Chief Justice ( P et u b r a m , 0 . J.) appointed Mi*. Justice poicnEMulL 
Ameer Ali and Mr. Justice Sale to decide the question referred. Ahour-

„  ^  W A L L A H .
Their opinion was as loilows :—

A m ber  A m , J.— Upon the facts as stated it seems to us that the 
view taten by Mr. Belohambers, the taxing officer, is correct.
The property was purchased by four brothers, members of a joint 
Hindu family governed by the Mitakshara law, with moneys 
belonging to the joint estate. The property, therefore, though 
conveyed to them as tenants in common, vested in them as 
trustees for the benefit of all the coparceners and consequently 
is not liable to duty.

Attorneys for tlie petitioner : Messrs, Morgan % Co.
J?. K .  D .
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CRIMINAL REFERENCE,

Before Mr. Justice O'Kinealy and Mr. Justice Banerjee.
NILSATAN SEN (AconsED) JOGESH GHUNDRA BHUTTACHAEJEB 1896

( C o m p l a i n a n t . )  Avgust 11.
Complairtt— Compl'ilni. Dismissal of—Revival of proceedings—Criminal 

Vroc.hl'ir'. Co'':; (Act X  of iSS2), sections 303, 437— Final disposal of 
case—Application of section 537 of the Criniinul Procedure Code.

Where aa original complaint is dismissed under section 203 of tlie 
Criminal Procedure Code, a fresli complaint on the same facts cannot be 
entertained so long ass the order o£ dismissal is not set aside by a competent 
authority,

■ Section 537 of the Criminal Procedure Code ia not intended to apply 
t̂o a case which has not been finally disposed of.

This was a reference under section 438 of the Criminal Pro-.'’  
cedure Code by the Sessions Judge of Nadia.

The f^cts appear from the following letter of reference :—
“  On the 9th December 1895 one Jogesh Chundia Bliuttaoharjea filed a 

petition on behalf of Maharaja Jogendra Narain Bahadoor of Satore in the 
pburtof the Joint Magistrate o£ Kuahtea, in which it was alleged that ha,

 ̂Oriminal Bofcroncc Ko. 1G9 of 1896, made by Kumar Q-, K. Dob,'
SeBsions Judge of Nadia, :inied tlie 29th June 1896.
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(complainant) remitted Rs. 60 tlirougli tlie accused Nilratan Sen, -who was 
liis superior officer, in Jaisto 1300B.S. to the Maliaraja’s sadar Tcucherry, and 
that when an account was being taken from  iiim he discovered that the 
accused had credited Rs. 36 only and misappropriated Rs. 14. This petition 
was made over by the Joint Magistrate on the same day to Baboo Ramgopal 
Dutta, an Honorary Magistrate, for disposal. The Honorary Magistrate, after 
recording the statements o f  the complainant, dismissed the case on the 
9th December 1895, being o f  opinion that the case was o f  a civil nature. 
On the 21st December complainant moved the Joint Magistrate b y  a petition 
to revive the case. Tliat Officer called upon the Honorary Magistrate to 
show cause w hy the record o f  the case should not he sent to the District 
Magistrate in order tliat a further enquiry  might be ordered into the case. 
The Honorary Magistrate submitted an explanation on the 3rd January 1895, 
in which he stated tliat he covisidered the case to be o f  a civil nature, because 
the accused was authorized by liis employer to receive the money, and tliat it 
was competent to him to spend it in any way he thought proper for  the 
interest o f  his master. He also stated that the fact o f  a Criminal case 
being instituted, for  Rs. 14 only, t»vo years after the date o f  the alleged m is
appropriation indicated some malice on the part o f  the complainant. The 
Joint Magistrate considered the explanation unsatisfactory, and sent up the 
record o f  the case to the District Magistrate in order that the case m ight be 
revived. On the 11th January the Deputy Magistrate in charge wrote a 
letter to the Joint Magistrate, stating tliat he had been directed by  the 
District Magistrate to say that, as the complaint had not been instituted on 
hehalfof the Maharaja, who was the rightful owner o f  the money alleged to 
have been misappropriated, he did not consider it  necessary to order a further 
enquiry . On the 21st February the same man Jogesh Chundra Bhuttacharjee 
filed in tlie Kushtea Court a fresh petition o f  complaint on behalf o f  
Maharaja Jogendra Nath Rai, stating the same facts as in his first petition o f  
comphiint. and the Joint Magistrate o f  Kushtea ordered the issue o f  a warrant 
against the accused, and after taking evidence on behalf o f  the prosecution 
drew up a charge against him under section 406 o f  the Indian Penal Code on 
the 23rd April last.

“  As the original complaint had been dismissed under section 203 o f  the 
Criminal Procedure Code by a competent Court, and that order had not been set 
aside by the District Magistrate under section 437 o f  the Criminal Procedure 
Code, the Joint Magistrate could not revive the case simply because a 
second petition o f  complaint had been filed. The Honorary Magistrate had 
no doubt improperly dismissed the case under section 203 o f  the Criminal 
Procedure Code, but so long as that order o f  dismissal was not set aside by 
a competent authority a fresh complaint on the same facts could not be 
entertained by  the Joint Magistrate. The D istrict Magistrate was in error 
when he stated that the original complaint had not been instituted qn behalf 
o f  the Maharaja, and the Joint Magistrate should have pointed out the mistake 
in order that the District Magistrate might order a further enquiry into the



»aae. I should have oi'dered a furtlaer, enquiry into the case myself under 1896
Bection 437 of the Criminnl Procedure Code to cure tlie defect had not a charge ~ 
heen already framed against the accused, as the effieot of such an order would guj,
be to set aside his proceedings, which I ha-se no power to do, and hence this d.
ceference has become necessary.”  '•  ChBNdL

Babn JTali Cliaran Banerjee and Babn .Hara Prasad Chatterji Brina’Ti-
CHAKJEE.

for the complainant.

Baba Surendro Chundra Sen for the accused.
The follo-vving judgments wero delivered by the High Court 

(O’K inbaly and B anbejee, JJ.)

B a n er jee , J.— This is a reference from the Sessions Judge of 
Nadia, recommending that the proceedings in this case from the 
institution of the second complaint be set aside on the ground that 
the second complaint was instituted after the original complaint 
had been dismissed under section 203 of the Code of Criminal 
Procedure and before that order of dismi.ssal was set aside by a 
competent Court.

The facts of the case are shortly these :—

On the 9th December 1895, the complainant, Jogesh Chundra , 
Bhuttacharjee, filed a petition on behalf of Maharaja Jogendra 
Narain Bahadur o f Natore in the Court of the Joint Magistrate 
of Knshtea, alleging that he had remitted Rs. 50 through the 
accused to the Maharaja’s sadar Jcuclierri/ in Joisto IJ-IOO, cor
responding to May or June 1893, and that when an account was 
being taken from Mm he discovered that the accused had credited 
Bs. 36 only and, misappropriated tlie balance Rs. 14. This 
petition ■was made over by the Joint Magistrate for disposal to an 
■Honorary Magistrate, who, after examining the complainant, dis
missed the complaint on that same day, being o f opinion -that the 
case was of a civil nature,
- On the 21st December following the complainant moved the 
Joint Magistrate by a petition to revise the case ; and he sent thei* 
case to the District Magistrate with a view to obtain an ordej for 
further enquiry ; but he war- informed by tlic District Magistrate 
that, as tte complaint had tiot been instiiuied on behalf o f the 
Maharaja who was the rightful owner of the money alleged to 
have been misappropriated, he did not consider it necessary to 
order a further enquiry.
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On tho 21st February 189.6 the complainant, Jogesti Chimth'a 
Bhtittacharjee, filed in the Joint Magistrate’s Court o f Kushtca a 
fresh petition o f liomplaint on behalf of tho Maharaja Jogendra 
Narain Rai Bahadur, stating substantially the same facts as those set 
out in his first petition, and tho Joint Magistrate ordered the issue 
o f a waiTant against the acouseJ, and after taking eyidence for the 
prosecution up a charge against him under section 406 of 
the Indian Penal Code on the 23rd April 1896. Tlrerenpoii 
the accused moved the Sessions J udge who has referred the case 
to us.

These being the facts o f the case, the question that arises 
for consideration is ;— ^Are the proceedings of the Joint Magis-, 
trate taken in the case upon the second petition o f complaint 
regular and valid, ô r ought they to be set aside ? The answer, 
to this question depends, no doubt, to some extentupon the answer to 
another question, namely, whether the dismissal of the complaint 
on the 9th of December was a proper one. I f  this last question be! 
answered in the affirmative, the proceedings o f the Joint 
Magistrate ought to be set aside. If, mi the other band, the last 
mentioned question is answered, in the negative, then there-' 
will reinain the further question, whethei-, notwithstanding that the' 
dismissal of the original eotnplaint was an improper one anil., 
ought to be set aside, and a further e n q w y  directed^ the proceed*, 
ings taken by the Joint Magistrate upon the second petition of,, 
complaint before the dismissal of the first complaint was' set aside,; 
and after tlia District Magistrate had declined to interfere in the 
matter, should not b© held to be irregular and invalid and there
fore set aside and an enquiry directed to be mado de mvo.

Now, with r&Ference to fee qaestion whether the dismissal of 
the original complaint on the 9th December 18.95 was a proper 
one, tho conclusion we have arrived at is that tho answer should 
be in the negative. The ground o f the dismissal, as stated in tlie 
order o£ the Ho.norary Magistrate, ia- that tho case is of a civil 
nature. This does not appear to tis to be a valid ground, having 
regard to the facts stated by the complainant in his examination. 
I f  the complainant is to be believed there does not appear any 
-good reason for thinking tliat the case ought not to b© proceodocl 
■with any further. I f , considering the smallness o f  the amount in
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Segard to wliicli the criminal breach, of trust is said to have been 
committed, and the lapse o f time after which the complaint was 
lodged, the Honorary Magistrate had found reason to distrust 
the truth o f the complainant’s case and dismissed it aeeordingly, 
that might have been another matter; but that was not the 
ground o f dismissal here. Considering all the circumstances of the 
case, and seeing that the first complaint was dismissed imme
diately *after the examination o f the complainant, and without 
any further enquiry, we are not prepared to hold that the dismiss
al was a proper one. W e think the case is one in which there 
ought to be a further enquiry.

But then arises the question stated last, namely, whether the 
enquiry ought now to commence de novo, or whether the case 
that has been instituted in the Joint Magistrate’s Court upon the 
second complaint should be allowed to go on from the stage it 
has reached. It was argued by Babu Kali Oharan Banerjee, who 
appeared for the prosecution, in the first place, that the dismissal 
o f the original complaint under section 203 o f the Code o f C'rimi- 
nal Procedure was no bar to the institution of fresh proceedings 
upon a new complaint, and in support o f this argument the case 
o f The Queen-Empress v. Puran (1) was cited ; and in the second 
place that, even if that dismissal stood in the way o f fresh proceed
ings being taken, the order o f this Court setting it aside will 
remove every possible objection to the validity o f  the fresh 
proceedings, so that they may go on from the point they have 

jreached. On the other hand, it was contended by Babu Surendra 
Chandra Sen, who appeared for the accused, that, though the 
dismissal o f a complaint under section 203 does not operate as an 
acquittal, still before it is set aside in the manner provided by 
law, no fresh proceedings can be taken, and such proceedings as 
have been taken before the order of dismissal was reversed should 
be set aside as illegal ; and he further urged, apparently with good 
reason, that his objection to the proceedinga already taken being 
allowed to stand, was not a mere technical objection, as a part o f 
the proceedings, namely, that relating to the examination o f a 
certain witness who was ordered to be examined by commission, 
haS been irregular, and the irregularity has prejudiced the' 

(1) L L. R„ 9 All, 85.
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accused, and if the proceedings aro ooaimenced ch novo lie -vviU 
' have a further opportunity o f having that witness examined.

The question raised is an important one, and is by no means free 
from diffic-illty. Section. 403 o f the Code of Criminal Proceduro 
no donbt expressly provides in the explanation to it that the dis
missal of a coinjilaint is not an acquittal, and there is no express 
provision in the Code to the efteot that the dismissal o f a oomplainfc 
shall be a bar to a fresh complaint being entertained so long as the 
order of dismissal remains imreversed. But, on the other hand, 
there is no express provision to the contraryj not even such as there 
■was in section 147 o f the former Code (A ct X  of 1872) ; while 
section 437 provides that “  the High Court or the Oonrt of Sessions 
may direct the District Magistrate,by himself or by any o f the Magis
trates subordinate to him, to make, and the District Magistrate 
may himself make or direct any Subordinate Magistrate to make'a 
farther enqiiiry into any complaint 'which has been, dismissed Tiii- 
cler scction. 203, or into the case of any aconscd person who has 
been discharged. When the Oode therefore distinctly lays down »  
procoditre for having an order dismissing a complaint tinder sec-', 
tion 203 or discharging an accused person set aside and a fnrtie'f 
enqiiiry directed, it seems to mo reasonable to conclndo thatth'e 
Legislature intends that an order of dismissal o f a complaint or 
discharge of an accused person should bo interfered with only in the! ‘ 
manner provided. The opposite view would lead to the anoina*; 
Ions and unreasonable result that, notwithstanding the dismissal of 
a complaint or tho discharge of an accused person after an elahot-̂ - 
ate enquiry by one Magistrate, another Magistrate may, merely 
upon a fresh complaint being filed, take proceedings against the 
accused again for the same offence and on the same evidence, 
though he has no authority, as a Court o f iipp(;al or revision, to 
examine the correctness of the provioii.s order niado in t]ie case, 
Sootion 403 of the Code of Ci'iininal I-’roccdnre niorely deolares 
that an order of discharge or dismissal o f a complaint is not: a/H 
acquittal. That only shows that it is not a bar to fresh proceedings 
in the same way as an acquittal i.'i, but It doe.-i not sl!0\v I'liat an 
order of discharge or dismissal of a oomplain'i is to liave no eJFTuct 
at all, and that fresh proceedings may be insiii,mod without any 
notice being taken of such an order. The practice of , this Ooiirt,
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as far as we ave aware, lias been in accordanoe with tLe view we 
take. That v’iew is also iu accordanco witli tlio rulw^gs of the 
Madras High Court which are strong axxthority in its favour, see
ing that they are rulings nndor the old Code (Act X  of 1872), 
section 147 of which might be taken to be more in* favour of the 
opposite'view than anything contained in the present Code (see 
proceedings Fo. 671, 28th March 1878, and JTo. 1883, 14th 
November, 1878) (1). In the present case the subsequent proceedings 
were taken,not only after the order of dismissal of the first complaints 
but also after the Magistrate of the District had declined to inter
fere with it, and to order a further enquiry, though upon an erro
neous ground— erroneous, because it appears from the original 
petition of complaint that the complaint w'as preferred by 
Jogesh Ohundra Bhuttacharjee on behalf of Maharaja Jogeuih-a 
Narain Rai Bahadur. The learned Joint Magistrate iu his expla
nation says that he took up the enquiry because the complainant 
on the second oceasion was a different person. I  do not think that 
this view of the matter is correct. It is true that in the second 
petition the coiniilainant is described as Maharaja Jogendra Nalh 
Eai, through his karpardas Jogesh Chundra Bhuttacharjee, where
as in the first petition he is described as Jogesh ChunJra Bhuifai- 
oharjee on behalf o f the Maharaja Jogendra Narain Eai, but the 
person examined as the complainant was Jogesh Ohundra Bliutta- 
charjee in both cases.

Then as regards the case of the Queen-Empress v. Pu-ran (2) 
relied upon by Ba.boo Kali Ohurn Banerjee, 1 think that it is 
distinguishable from the present in two respects. In  the first 
iplaee, there the seoond complaint was entertained by the very 
Same Magistrate that had dismissed the first, and so the anomaly ' 
of o-ne Magistrate sitting in judgment upon the propriety o f an 
•Order of another Magistrate of co-ordinate jurisdiction did not 
irise ; and iu the next place, there the objection to the proceed- 
Logs was "taken after conviction, and so it might perhaps have 
been deemed (though that is not stated in the judgment) to be 
p #  by section 637 of the Criminal Procedure Code. But be that" 
a i t  may, I  am not prepared to follow it in the present case.

For the foregoing reasons 1 am of opinion that the proceedings
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(1) Woir, pp. 874-75. (2) I, L, R,, 9 M l, 85,
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of tile Joiat Magistrate o f Kushtea in this case wei-e irregular and 
' invalid b.y reason of tlieir TiaYing boen taken -whilst the ordei of 
dismissal of tlio original complaint was in force.

It remains now to consider whotlier our setting aside that 
order and directing a further enquiry, as we propose to do, haS; 
not the effect of validating those proceedings, regard being had 
to the provisions of section B87 of tho Code o f Criminal Procedure.
I am of opinion tlmt in the circumstances o f this case they ought 
not to be allowed to go on, and that the proper course will be to 
commence the enquiry ile novo.

Moreover, I  do not think that section 537 is intended to-apply ! 
to a caso like the present, which has not been finally diaposecl of.' 
That section provides that no finding, sentence or order ])assed by 
a Court of competent jurisdiction shall be reversed or altered in 
revision or appeal by reason of any error, omission or irregularity.; 
in certain respects, unless such error, omission or irregularity lias’:; 
occasioned a failure of justice >

The test prescribed for determining whether such error, omis
sion or irregularity should be a ground for setting a-ide au ovd(;r 
is thus one which can be propcx'ly applied only after the final 
result of the case is known. When an objection is taken on • the; 
ground o f there being a material error, omission or irregularity; 
before a case is finally disposed of, and while there is time to cor
rect the same, it would be unreasonable to hold that section 587 
intends the error, omission or irregularity to be allowed to remain 
uncorrected. To hold that would be to give to section 537 the 
effect, not only of curing more formal defects of, procedure when 
discovered too late, but of practically subverting all procedure. Buch 
a view is clearly opposed to the decision of this Court in Bdj 
Clnmdra Mosumdar v. Gout Chundra Mozumdar (1).

The result then is that the proceedings of the Joint Magistrate 
o f Kushtea in this case, from the institution of the second 
complaint, should in my opinion be sot aside, the' order of 
dismissal of the original complaint dated the yth o f December 
'1895 should also b6 set aside, and the District Magistrate directed 
under section 437 o f the Code of Criminal Procedure, by himself 
or by any of the Magistrates subordinate to him, to make further

( 1 ) 1 .  L .  R . , ‘22 C a l c  ,1 7 6 .



enquiry into the complaint in this case whioh has boon dis- 18P6
missed uader section 203. NiLHA'i-AN ~

O ’ lviNisALY, J.'— So fill' as I can ascertain it has been the 
constant practice oi’ this Court, since the introduction of the Code, Johksii

to preveiit new proceedings when the fivsi con^laint has been 
disposed of by an order under section 203 until that order is set cuAiiJUE.
aside. 1 am content, therefore, to follow that practice in the 
present case without any further discussion. I  therefore agree 
that the subsequent proceedings should in this particular case 
be set aside. Looking also at the reasons given for the disposal 
o f the case under section 203, I think that the order should not 
be allowed to stand in the way o f a further enquiry ; and setting 
it also aside, 1 agree with my colleague that a further enquiry 
should be made as directed.

S. 0. B.
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Before Mr. Justice Ameer Ale,
EAMPEETAB MULL a n d  a n o t h e r  « .  JAKEBBAM AGDEWALLAH

A N D  O T H E E S , ®  --------------------------

A N D  T H R E E  O T H E K  S U I T S  B Y  S A M E  P L A I N T I F F S  A O A IH B T  O T H E R  D E F E N D A N T S . 

Practice—Qivil Procedure Code {Act X T V  of 1S32), sections 10 2 ,103,108—  
Application to set aside order of dismissal made under section 102—  

A]ipearanoe of parties—E x  parte decree.

When the {jlaintifE’s suit came on for hearing Ma Oounsel applied for a 
postponement. This application was refused, and the plaintiff’s Oounsel, not 
being further instruoted, left the Court. The suit was then disinisaod for 
want of prosecution. Subsequently the plaini;iffi made an application under 
section 103 of the Civil Procedure Code (Act XIV of 1882) for an order tp 
set the dismiBBal aside.

Held, refusing the application, that the above circumstanoea amounted 
to an appearance on the part of the plaintiff.

This was an application by the plaintiifs under section 103 
o f the Civil Procedure Code (A ct X IV  of 1882) to get aside an 
order (li'imi'-siMg four suits made under section 103 on tho 4th 
I’ obrua.-y IvSiJo.

Original Civil Suits Nos, 217, 218, ,220, and 221 o f 1894.


