
FULL BENCH.
Sefore S ir John JEdge^ K t., Chief Justice, H r .  Justice T y r r e l l ,  M r. Jitsiice Knox,

Mv. Justice B lair, Mr. Justice B urhitf and M r. Justice Aihman.

TAEAPAT OJHA a i t d  o t h e e s  ( D e f e n d a i t t s )  v .  RAM EATAI? EUAR A K P o t s e e 3

(FLArsTi3?rs).*
A ct Z l l  o f  1881, ss. 93) 95, els, (m) and (ii)— L a n d lo r d  a n d  tenant—Jurisdiction—

Civil and Jieteme Courts.

No BTiit will lie against a landlord in a Civil Court for the wrongful disposses
sion of a tenant from a holding to ■whicli Act No. XII of 1881 applies,

"Where a plaint in. a Civil Court alleges facts whicli, if true, would show that 
the dispute or matter involved in the suit was one to whicli s. 93 or s. 95 of Act XII 
of 1881 would apply, the plaint should he rejected under cl. (c) of s. 54 of the Code 
of Civil Procedure, or possibly iu some cases returned under s. 57 of the same Code,

The plaintiffs, alleging themselves to he occupaiicy-tenants and to have hoen 
wrongfully dispossessed by their landlords, who had made a lease of the land in suit, 
sued the landlords and the lessees of such landlords for recovery of possession and for 
damages. H e l d  that such suit was exclusively cognizable by a Court of Eevenuo.
Shimbhu Narain SingJi v. BacTicTia (1) approved.

T h is  was a reference to a Full Bench of the whole Court made 
by a Bench consisting of Edge, C.J., and AikmaUj J, The facts of 
the ease were as follows ;—•

In  this case the plaintiffs^ who were cultivators, residents of a vil
lage in the Ballia district, brought this suit in the Court of the Sub
ordinate Judge against the zamindars of the village and the zamm- 
dars’ lessees to recover possession of certain land upon the following 
allegations:— That the land in suit, which was situated in a d a y a r a ,  

was their ancestral cultivatory holding; that i t  had at one time 
become submerged by the river, but had reappeared in 1287P. j that 
after its reappearance, a t the time of the recent settlement, the 
defen^nts, second party, in collusion with the patwdri, got posses
sion of the land and took a lease of it  from the defendants, first 
party, and obtained mutation of names in their favour. The plain
tiffs prayed for possession of the land in suit, for damages, and costs.

* Second Appeal No. 1262 of 1889, from a decree of F. W- Pox, Esq., Addi
tional District Judge of Ghazipur, dated the 11th April 1889, modifying a decree o£
Syed Akbar Husain, Subordinate Judge of Ghazipur, dated the 1st September 1888,
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(1) L. L. E., 2 All., 200.
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Botli sets of defendants Hied written statements in wliieli tliey 
denied all the allegations of tlie plaintifESj and furtlier pleaded to tlie 
jurisdiction of tlie Civil Court to entertain tlie suit.

The Court of first instance held that as the relation of zami'ndar 
and tenant was not admitted by the parties to exist between them^ 
the jurisdiction of the Civil Court was not ousted ; and it  proceedud 
to try  the suit on the merits and decreed the plaintiffs’’ claim.

The defendants appealed^ taking the same objection to the 
jurisdiction of the Civil Court as they had taken in the Court of 
firs b instance.

The District Judge taking the vievir of the question of jurisdic“ 
tion •which had been held by the Court below, after referring issues 
to the Lower Court on the subject of the time when the land became 
submerged and the subsequent entries in the Eevenue papers, ulti
mately confirmed the decree of the Lower Court,

The defendants, first party, then appealed to the H igh Court.

Munshi JtvaL% Prasad, Mr. J. Simeon and. Munshi Madho 
Frasacl, for-the appellants.

Mr, T. Conlan and Pandit Sundar Lal^ for the respondents.
The judgment of the Court (Edge, C. J ., Tyrrell, Knox, Blaii*̂  

Biivkitt and Aikman, JJ .)  was dehvered by Edge, C.J. :—

The suit in which this apjieal has arisen Avas brought by the 
plaintiffs in the Court of the Subordinate Judge of Ghazipur for 
possession of a caltivatory holding, for cancellation of a Settlement 
order, for invalidation of a lease, gi-anted by the first six defendants 
to the second set of defendants, and for damages against the second 
set of defendants for wrongful dispossession. The plaintiffs allege 
that they were oceupancy-tenants of the first set of defendants and 
that they had been wrongfiilly dispossessed by the defendants, and 
that the second set of defendants claimed title as alleged lessees 
under the first set of defendants. The first Court gaye the plaintiffs 
a, decree for possession and for a portion of the damages claimed. 
The second Court in appeal confirmed the decree for possession 
but dismissed the claim for damages. The defendants have appealed.
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The question raised in aj>peal by the defendants is as to wlietlier 
the Civil Court had jiii’isdietion to entertain the suit in respect of 
any portion o£ the claim. That c|iiestion was referred, to the Full 
Bench. The eontention on behalf of the defendants is based npon 
s. 95, els. (m) and (n), of Act No. X II  of 18S1, A  larg-e number 
of authorities have been cited, in the course of the argument com
mencing RagJiohar 3Iisuer r . SUal {!); Abdul J z is  v. W all 
Khan (2) j Shimhim Narain Singh t .  Baclicha s?S) ; lltihamwad 
Abu Jafar v. Wall Muhammad (i<) ; SiikhtlAh Miar v. Karim  
Cha-udhri (5) ; Antii Y. GhuJam Muhammad Khan (6); Gviiga 
Jlam V. Beni Hum (7) ■ the Mnhuraja o f Benares v .  Angv.n (8j •, 

Bheodisht Naraiti Singh v. Rariiealiar Dial (9) ; Ilari Das v. Go pi 
Mai 4̂ 10) j Mahesh Ri.i v. Chandar Rai (11). W e d,o not think it 
necessary to discuss a t length in our judgment those cases. There 
has been a tendency on the pari; of certain Judges to hold in caees 
similar to the present case that unless the relationship of landlord, 
and tenant is ad.mitted on the pleadings between a plaintiff and. 
defendant in a suit the Civil Court must necessarily liare jurisdiction. 
On the other hand, other Judges have held that where the real 
dispute or m atter between the parties was one in respect of which 
a suit under s. 93 of Act No. X II  of 1881 might be brought 
or on which an application under s. 95 of th a t Act m ight be made 
and the plaintiff alleged in his plaint that the relationship of land
lord and tenant or of tenant and landlord existed between him and 
the defendant, the jurisdiction of the Civil Court was ousted and 
the matter was one solely within the jurisdictioa of a  Court of 
llevenue. W e may say, w ithout going through those authorities, 
th a t we agree with the judgm ent of Turner, J., and Pearson, J., in 
the case of Shimhhu Narain Singh v. Bachcha (3). Applying s. 95 
of Act No. X II  of 18S1 to this case, we arc of opinion that no suit 
will lie against a landlord in a Civil Court for the wrongful

1BS3

(1) N.-W. P. H. 0. Rcpo lS73>p. 228.
(2) I. L. B., 1 A ll, 338,
(3) L L. R., 2 All., 200.
(4) I. L, B., 3 All., 81.
(p) I. L, E.| 3 AIL, 521.

{11) I, L. E., 13 All., 17.

(0) I. L. R , G A ll, 110.
(7) I. L. K., 7 AIL, l iS ,
(8) I. L. R.. 7 A ll, l ia .
(9) I. L. It, 7 A ll, 18S.

(lo ] Weekly B’citcs, IBBGj p. 137,
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dispossession of a tenant from a holding to which Act No. X II of 
1881 applies. The wording of the first paragraph, of s. 95 is not 
only wide, but is clear and specific, and i t  excludes the jurisdiction 
of any Court excej)t the Court of Revenue from taking cognizance 
of any dispute or inatter on which an application under els. (m) or 
(%} of that section might be made. That section constitutes the 
Court of Revenue^ the sole Court competent to decide any such 
dispute or matter and consequently the order of a Court of Revenue 
on an application under els, or (») is final and cannot be interfered 
with or questioned in any suit in a Civil Court. In  SMmhIm Narahi 
Singh v. Bachcha (3) that point was decided on the corresponding 
section of Act No. X V III  of 1873. I t  was there held by Turnerj 
J ., that a Civil Court had no power to review an order passed 
under cl. («) of s. 95 of Act No. X V III  of 1873^ and by Pearson, 
J ., that a decision on an application under cl. (n) of s. 95 of Act 
No. X V III o£ 1873 operated as res judicata  and was not open 
to re-adjudication in a Civil suit. The Court of Revenue could 
not make its order under cl. («) of s. 95 of Act No. X I I  of 1883, 
without deciding whether the tenancy alleged subsisted and whether 
there had been a wrongful dispossession.

Those would not be subsidiary issues^ but they would be the 
valid issues to be determined by the Court of Revenue to whose 
exclusive jurisdiction, as the Court of first instance in all such cases, 
the determination of the dispute or m atter was confined. The 
same observation applies to a claim of a person alleging himself to 
be a tenant for damages against a person alleged by the complain- 
ant to be his landlord for wrongful dispossession. That dispute or 
matter is confined to the exclusive jurisdiction of the Court of 
Revenue. "Where a plaint in a Civil Court alleges facts which, if 
true, would show th a t the dispute or m atter involved in the suit 
was one to which s. 93 or s. 95 of Act No. X II  of 1881 applied, 
the i^laint should be rejected under cL (c) of s. 54 of the Code 
of Civil Procedure, or possibly in some cases returned under s. 57 
of the same Code, In  cases to which s. 93 or s. 95 of Aet No. X II 
o£ 1881 ai^plies, a denial by a defendant that the relationship



of landlord and tenant exists between the parlies is irarflaterkl^ 
except iu so far as it raises an issue for the Court of llijveiuie to tati/iI'at

determine. So far therefore as this was a suit against the first safe 
of defendants wlio were alleg-ed hy the plaintiffs to be their RAirB-m??
landlords/the suit must he dismissed on the ground that the Civil  ̂ ' 
Court liad no jurisdiction to entertain it. I:^ow as to the see jikI 
set of defendants. There is nothing in s. 95̂  cl, («) of Act 
No. X II of 13S1 to limit tlie applieation for the recoveiy of the 
oeciipaney of land of which a tenant has been wrongfully dis
possessed to a,n applieation against liis landlord. Turning- to 
s. 210 we find th a t wliere a tenant makes an applieation 
under el. {n) of s. 95 of Act No. X II  of 1881 against his l:iiiuii>rd 
lie ntay join in tliat application as a defendant any person in 
possession of the holding who claims title under his hmdlardj 
whether that person wag or was not a party to the wrongful dis
possession by the landlord of the tenant. I t  thus appears that in 
an application under cl. {n) a person may be made a defendant who 
was no party to the act of wrongful dispossession, bat in th a t case 
such person can only be joined if lie claims title through the land- 
lord. Section,95 of Act No. X V III  of 1873 and s. 95 of Afit No.
X II  of 1881 differ essentially in these respects from el. (6) of s. 23 
of Act No. X of 1859. Clause (6) of s. 23 of Act No. X of 1859 give 
the Collector who was the Court of Eevenne no jurisdiction to assess 
compensation for the wrong*ful disptossessionj and it limited Ins Juris
diction to order a re-delivery of possession to eases in which the ryot; 
farmer or tenant had been illegally ejected by the person, entitled to 
receive rent for the land or farm. In  our opinion the policy of 
Act No. X II  of 1881 is that all questions concerning the right of 
a tenant, as such, of an agricultural holding arising out of tlig rela
tionship of tenant and landlord should, except so far as an appeal 
to a Civil Court is espressly allowed, be within the exclusive Juris
diction of the Courts of Revenue, whether the dispute was between 
the tenant and the landholder or between the tenant and any one 
claiming under the landholder. W e aye consequently of opinion 
that the subsidiary question of dam:iges claimed in this suit against 
the s^ond^set of defendants, who are alleged hy the plaintiffs to

57*
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haYe been parties to the wrongful dispossession and t® be claiming 
under the plaintiffs^ landlords was one within s. 95 in respect of 
which an application under cl. {in) o£ that section migbt be made. 
On the other band, where a tenant has been dispossessed by a person 
not claiming title through the tenant^’s landlord, the tenant^s remedy 
fo3T possession and damages is by suit in the Civil Court, as in such 
a case it m ight be necessary for the tenant to prove not only his own 
title from the landlord, but the landlord’s title to let. For these rea
sons we are of opinion that the suit as against the second set of defen
dants, not only for possession but in respect of the damages, fails 
on the ground of want of jurisdiction of the Civil Court. The other 
relief claimed in this suit was a decree cancelling an order of a 
Settlement Officer and a decree ordering a lease granted by the first 
set of defendants to the second set to be invalid. A Civil Court 
has no jurisdiction to cancel an order of a Settlement Officer by 
decree in a civil suit. The validity or invalidity of the lease as against 
the plaintiffs would depend on the finding of the Court of Revenue 
as to whether a tenancy was subsisting between the plaintiffs and 
the first set of defendants. As the appeal was referred to the Fall 
Bench on the qu.estion of jurisdiction, and as our decision on that 
question disposes of the respondents^ suit, we allow the appeal, and 
dismiss the suit with costs in all Courts.

Appm l decreed.

1893 
Jwwfi 13-

KEVISIOFAL CKIMINAL,.

before Mr, Justice Aihman.

Q U E E N -E M P E E S S  «. MATABADAL.

Criminal Proceiltire Code, s. 476— Order ly  M agistrate f o r  jiro&ecution under 
s. 195 of the Ind ian Fenal Code—Frelimhiar^ inquiry.

When a Magistrate talies action undex* s. 476 of tlie Code of Criminal Procednrej 
it is not necessary to tlie validity of his order tbat he should hold a preliminary inquiry. 
Ba,$eram Surma v. G-oiiri Hath Dutt (1) followed.

The facts of this case sufficiently appear from the judgment of
Aikman; J .

1) I . L. R. 20, Calo., 474.


