152 TOE INDIAN LAW REPORTS. [VOL. X11,

1885  statements refer to two different periods of time, and the claim
ot Reemen made in this suit embraces the longer period, Therefore the
tug Szong. Judicial Commissioner was perfectly right in allowing the larger

TARY OF  gmount.
sf;;‘r’il:gn That heing so, their Lordships are of opinion that the appeal
CouNott. ¢ Mohun Tal should be dismissed with costs,

With respect to the cross appeal their Lordships think that
the decree ought not to be varied in respect of the costs before
the Judicial Commissioner, and that the cross appeal should be
dismissed with costs,

Their Lordships will humbly advise Her Majesty in accordance
with that opinion,

Appeals dismissed.
Solicitor for the appellants: Mr. William Butile.
Solicitor for the respondent : Mr. H, Treasure.

APPELLATE CIVIL.

Before Mr. Justice Toltenham and Mr, Justicse Agnew.

1888, NARAIN PATTRO (Pruwrrer) . AUKHOY NARAIN MANNA axo
Auguat & oTHERS {DEFENDANTS,)

Specific performance~ Conlraci— Agrecront la sl land by guardian of minor
contingent upon the permission of tha Court— Specific Relief Aot,
(I of 1877), 8. 20.

A certificated guarlinn of certnin minors eatered into an sgreewent with.
the plaintiff to sell certain land belonging to them for & fixed price contin-
gent upon the leave of the Court, which was necessary, being obtained to
the transaction, and & portion of the purchase money was paid by the
pluintif. The Court sanctioned the ssle but st & higher price thon that
agreed on between the plaintifft and the guardian, and the latter eold to a
thid party. The pluintiff, thereupon, sued the minors by thoir guardion as
next friend and the third party for specific performance of the agreement to
sell to bim at the prics mentioned in the agresment.

Held, that the coatract wus not one which could be spacifically onforced,
ond that 8, 26 of the Specific Relief Act did notapply. The conirset as it
stood was never o complete contract at any time as it was contingent upon the

# Appeal from Appellate Decres No. 377 of 1885, ngainst the decree of
H. Giflon, Bsq., Officiating District Judge of Midnapbre, duted the 20th
January 1885, affirming the decrae of Baboo Nilalohit Mukheri, Addxtxorml
Munsiff of Nemal, dated the 20th of May 1884.
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permission of the Court, and the permission of the Court did not extend to tas
whole oontract an agreed upon between the parties,

TS was a suit to enforce specific performance of & contract
to sell land made by & certificated guardian of two minors, the
contract being made contingent upon the leave of the Court
being obtained.

The facts of the case are sufficiently stated in the judgment
of the High Court.

Bakoo Troyluckho Nath Mitier, for the appellant.

Mr. O. Gregory, and Baboo Jadub Chunder Seal, for the
respondants.

" The judgment of the High Court (TorreNmAM and AGNEW, J1.)
was ag follows :— o

This was a suit to enforce the specific performance of a con-
tract to sell certain property tothe plaintiff for the sum of Rs, 768,
Tt was alleged that Rs. 600 out of the sum agreed upon
as the price had been paid in advance, and the plaint contained
an salternative prayer that should the Court be of opinion that
the contract could not be ‘enforced, a decree may be made for a
refund of the Rs. 600 with interest. The defendants in the suit
were two minors represented by their mother and guardian., The
mother of the minors was the person alleged to have made the
gontract with the plaintiff, and to be acting as guardian of the
minor sons. She had been appointed guardian under Act XL of
1858, and had therefore no power to sell the property of the
minors without the consent of the Court, This fact was recog-
nized in the agreement, and the contract to sell was subject to
the consent of the Court being ‘obtained. The terms of the
agreement were reduced to writing in & doonment cdlled a shutta-
nogmak, An application was made to the Coart for sanction. In the
meantim® the plaintiff sought to have the shuitanamak registered,
Of this the mother of the minors denied. execution, and the
Sub-Registrar was compelled to refuse registration. 'The District
Registrar, however, on appeal ordered the document to be regis-
tered. In'the meantime, the Court having sanctioned the sale of
the property in question, not for Rs. 763 but for Ras. 800, the
mother of the minors sold to the defendant No. 2, The plaintiff *
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haa sued both parties, that is, the minors represented by their
mother and the purchaser, for the specific performance of the
contract to sell the property to him at the price originally fixed,

The first Court decided the case against the plaintiff upon
the merits.

The lower Appellate Court was of opinion that specific perform-
ance of the shuitanamah could not be had. It found that the
defendant had no power to carry out the contract in its original
state ; that the Court sanctioned the sale only at & price higher
than that agreed to by the plaintiff ; and that the defendant was
ot competent to sell the property to him ab a price less’than that
fixed by the Court. The Judge further considered thatthe specific
performance sought by the plaintiff was barred by certain clauses
of the Specific Relief Act, namely clause (‘e) of 5. 21 and clause
(b) of 8. 27. The plaintiff appears to have suggested that s. 26
of the Act would permit the Court to give a decree for the_
performance of the contract with a variation, that is as to the
price to be paid by the plaintiff. The lower Appellate Court
held that s. 26 did not apply to the case. I ought to say here
that ns to the alternative relief prayed for in the plaint, namely
a8 to the refund of the consideration 'money advanced by the
plaintiff, the lower Appellate Court states that the pleader for
the plaintiff before him admitted that in this suit he could not
expect to get that relief, inasmuch as the defendants in this-
suit were the minors and the purchasers, whereas the refund
of the money must be sought ageinst the mother personally
not in her capacity as guardian, and as against the minors only in .
respect of such part of the sum as may have been used for their
benefit.

The appeal was, therefore, dismissed by the lower Appells,te '
Court.

In this second appeal the vakeel for the appella.nt hag con-
tended that the Judge was wrong in law in holding that s 26
of the Specific Relief Act did not apply to the case, and that
the plaintiff was barred by clause (g) of 5. 26 -and clause (b) of
8 27. Tt has also been contended that the Court should have
decided the matter as to the alternative reliefsought in the plaint.

It is not necessary for nsto express any opinion as to whether
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the suit was barred by clause (¢) of s. 21 or clause (b) of s 27
of the Specific Relief Act, for in our opinion the Judge was quite
right in saying that the contract as it stood could not be enforced,
and that s. 26 had no application to the case. The contract,
such as it was, was not a complete contract at any time, It. was
contingen} upon the permission of the Court. The Court’s
permission did not extend to the whole contract as set out in the
shuttanamah. The defendants, therefore, could not be compelled
to carry out the terms of the original agreement, nor could they
have insisted upon the plaintiff's carrying out the terms sanctioned
by the Cowrt, Section 26, upon which the vakeel for the appellant
relies, sets out cases in which contracts cannot be specifically en-
forced except with & variation; and there are five particular
cages set out in which a contract may be enforced subject to a
variation, such variation being in favour of the defendant, and
the section in our opinion assumes that the parties or vakeels re-
Presenting them are agreed as to the existence of the contract but
not agreed as to specific terms. The section provides that, when
fraud or mistake of fact, or misrepresentation has induced the
defendant to sign an agreement, that agreement can only be enforced
on theterms which the defendant intended to agree to. There
;8 no provision of law of which we are aware which entitles the
pleintiff to claim & variation in the terms of his contract, when
e finds that the contract itself camnot be carried out, In the
present case the plaintiff by his plaint sought to enforce the
original contract without any variation. It seems to us, there-
fore, that the Judge was right in holding that the agreement in
the shuttanamah could not be enforeed as it stood, and that 5. 26
would not entitle the plaintiff to enforce it with a variation. .

As regards the alternative prayer for ‘a refund of the Re 600 -

advanced by the plaintiff, we think that upon the fact stated
“by the Judge that the plaintiff’s pleader did not press for a decision
o' that question in this case, it csnnot be said .in second appeal
that the lower Appellate Court was wrong in law in net coming
to'a decision upon it. Stﬂctly speaking the Judge was perfectly

corréct in law in not going into that pointin the progent suit

framed as it was.
The appeal is distissed with costs Appeal dismissed,
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