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1893 tlie orif?iiial mortgagees were entitled to give a discharn-e for tlie
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DAtrLix Kam dett, made a Mg’lily equitable order as to costs. The lower appel
late Court interfered witli that order on what we consider untenable 
grounds. We allow this appealj with costs in this Court and in 
the lower appellate Coiirt as far as Daulat Earn. *is concemedj ami 
vary the decree of the lower appellate Court as to costs by reinstat- 
iDg that portion of the decree of the first Court which relates to 
c'osts.

Jjppml ilcercc'J,

i m
May l(j. Btfore Mi' Justice Tt/i'relL

LALJI LAL (JUDGilENT DEBTOE) V.  C. J .  BAEBEll (DjiCIlIiE-HOlDliH).'-'

SxeoiUioii of deoi'ee— Court executing decrse not compel,ent to (jo leJdiul Us Iti'uis 
—A c i  I V  o f lSS2j sis. 88, 00.

Wliero a decrce ou a hypotliecatiou 0̂1111 l)esidc‘3 deci'ceing sale o£ tlic liypotlieeatod. 
pi'opei'fcy purported also to grant relief over agaiust tlie person and uon-liypotliecatcd 
property of the jadgraeut-deljtor and sucli decree remaining uncliallenged becaim 
final in its entirety,

Seld  that it was competent to the decrce-liolder by application Tor execution of 
the decree to proceed against the nou-hypotliecated property of his jndguient-dcljtor 
and-it was not necessary for him to apply to the Court for a decree under s. 90 of the 
Transfer of Property Act. Mtisafieh Zamaii Khan v, Im yat-idlah  (1) Aistmgiushal.

The facts olf this case sufficiently appear from the judgment of 
Tyrrell; J .

Munshi GqUnd .Prasad for the appellaut,

Mr. Faicli GJmul and Munshi Ram Prasad, for the retspondent,

T xeeelLj J.'—The appellant is a jadg‘m.ent"del)tor under a decree 
held by the respondent which was made under s. 88 of the Transfer 
of Property Act on the I4 th  of September 1887^ which was subse
quently amended so as to become a decree agaiust non-hypotliecated 
property, also personally against the appellant, So far, of courso, 
it  was not a good decree under the section, but the appellant 
submitted to it and it became final against him. On the 21st of

* Second appeal JTo. 639 of 1S92, from a decree of C. L. M. Eales, Eaqr., District 
Judge of Azamgarh, dated the 2nd May 1S93, confirming a decree of Bahu Jai Lalj 
Jtiwsif of Akmgarb, dated the l l tb  March 1802.

(1) I. L, R., 1-i All, uiy,
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March ISSS, and on the 11th of April ISSS^ steps wei'e taken l y  isns
the respondent to hring the hypothecated property under attach- laiji Lai 
ment and sale. The sale took place in November 1889, On the  ̂ j 
4th of December 1891, the respondent made an application for the 
execution of his decree against the unhypothecated property of the 
appellant and this appheation is the subject of the present appeal.
The Courts below have disallowed the judgment-debtor^s objection 
to execution. That objection is based mainly upon the terms of a 
judgment of this Court delivered in Mumlieh Zamcm KJiau v, 
Jna^at-ullah (1). I t  was argued here to-day that, according ta  
the law laid down in that judgment^ the decree held by the respon- 
dents eould not have been niade^ in so far as it relates to non- 
hypothecated property and personal liability, ina,srauch as the res
pondent's cause of action for such relief could not accrue to 
him until it was discovered that a decree under s. 88 of Act IV  
of 1882 had not operated to extinguish the entire debt, and i t  
was contended that the respondent'’s proper and only remedy was 
by way of a suit under s, 90 of the Act. These propositions 
of law are unquestionably correct; but the case before me to-day 
is in one essential radically different from the case before the first 
Bench mentioned above. The point for determination in that 
case was that the circumstance that the plaintiff^s demand for relief 
against the non-hypothecated property was not decreed could 
not be treated as a decision refusing him that relief and as such 
barring his subsequent suit under s. 90 by virtue of the rale of 
s, 13 of the Code of Civil Procedure. The decree under s. 83 
in that case was properly Hmited to the property hypothecated in 
the bond. In  the present case the respondent has obtained a decree 
which the appellant allowed to become final against him, which is 
a decree not merely under s. 88 but also a decree for relief outside 
the mortgaged property. There was only one naode by which that 
decree could have been rectified. The Court executing the decree 
cannot go behind its terms and declare that such and such terms can 
be executed while such and such other terms are based on errors of 
law or of procedure and may not be executed, The Court belc^w

(I) I. L. H., 14 All,, 513,



1893 is riglxi in liolding tTiat it  is incumbent on tlie executing Court 
— to execute the decree as it stands, the execution not being barred b y  

limitation or otherwise. The appeal is dismissed with costs.
C.J-BAEBE3. 7 7- • 7

Aj^peao ci'ismissei.
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Before S ir John "Edge, Kt., Chief Justice, and Mr. Justice Ailcwan.

QUEEN-EMPEESS «. EAGHU TIW A EI.

A c t  X L V o f l ? , Z O ,  s. l 8 2 ~ F a l s e  in f o r m a t io n  to a x w M ie  s e rv a n t— F a ls e  com - 

p l a i n t  to the 'p o lice .

Where as the result of a Police investigation i t  appears that a complaint made to 
the Police of the commission of an offence i>uniehable under the Indian Penal Code is 
false, it is not necessary th at the comiilainant should be given any further opportunity 
of establisliiiig the tru th  of liis allegations before his prosecution under s. 182 of the 
Indian Penal Code is proceeded with.

This was a reference by the Sessions Judge of Ghazipur under s. 
438 of the Code of Criminal Procedure^ 1882. The facts of the 
ease sufficiently appear from the judgment of the Court.

The Public Prosecutor (Mr. A. Straclie^), for the Crown.

E dge, C, J . and A m i ait J .—Raghu on the 11th of December 
gaye information to the Police that one Budhan had committed theft. 
The Police inquired into the matter, and came to the conclusion that 
the information was false. On the 17th of December 1892, the mat
ter came before a Magistrate of the first class. On the Police report 
the Magistrate directed proceedings to be taken against Raghu under 
s. 182 of the Indian Penal Code. On the 19th of December, a sum
mons was issued against Raghu and on the 24th, was served upon 
him. The summons called upon him to.appear on the 5th of January 
1893, to answer the charge. On the 3rd of January 1893, Raghu 
presented to the Court of the Magistrate a petition, dated the 2nd 
of Janiiary, in which he referred to the complaint made by him. 
and to the proceeding against him under s. 182 of the Indian Penal 
Code, and asked that the latter proceeding should stand over 
until his complaint liad been decided. The Magistrate did nofc


