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1893 Arxaax, J.—The prisoner Makhan appeals against his convie-
Qoeex-  tion by the learned Sessions Judge of Meerut for an vifence punish-

E*‘“;RESS able under s, 411, Indian Penal Code. It appears from the record

Maxmay.  thaton the 5th of September 1892, the prisoner’s house was searched
Ly the police in the presence of witnesses and certain property found
to have been stolen was found in his possession. Amongst that
stolen property was a shawl, For the dishonest possession of that
shawl the prisoner was convicted Ly a Magistrate of the firsh class
on the 7th of Novemher 1892, and sentenced to. nine months’
rigorous imprisonment under the provisions of &, 411, Indian Denal
Code, which imprisonment he is now undergoing, The conviction
against which he now appeals is in respect of the dishonest posses-
sion of certain other stolen property belonging to a differeat com-
plainant which was found in his possession at the same time as the
shawl, In my opinion this second eonvietion eannot he sustained,
The mere fact that property stolen on two different oceasions from
diffevent persons is found at one and the same time in the posses-
sion of an accused person is not of itself sufficient to prove that
that aceused person has committed two different offences under
g, 411, Indian Penal Code, as it is quite possible that the property,
thoagh stolen on two different oceasions, may have heen received
from the same thief at one time, Fide Isken Muchi v. The Quecn-
Lnpress (1> 1T am therefore constrained 1o allow this appeal. T set
aside the conviction of and the sentence passed on Makhan by the
Sessions Judge on the 22nd of February 1893,
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Civil Procedure Code, 5. 311~ Huwecution of decree— Decroe-holder?

The term “ deeres-holder * in s. 311 of the Code of Civil Procedure is not limited
to the deerce-holder who institnted the exvention-proceedings, but may inclpde a

% Applieation No. 5 of 1802, wader s, 622 of the Code of Civil Pfdcodure, for
vevision of an order of H. F. Tvans, Bsq., Distriet Judge of Shdlijahdnpur, dated the

13th July 1892,
‘ (1) L. L. R, 15 Cale. 511.
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Jdecrea-holder who is cutitled to come in and shave in the proceads under 5, 205 of the
Code, Lakshni v, Kettunsi (1) approved.

The facts of this caze sufficiently appesr from the judgment of
Aikman, J.

Pandit Sunder L, for-the applicants,

Mr, Seott Howell, for the apposite parfies,

Aruax, J.~=This is an application under =, 622 of the Code of
Civil Procedure for vevision of an appellate order of the Distriet
Judge of Shahjahdnpur from whicli no second appeal lies to this
Court. The following arve the facts of the case. The applicanis held
three deerees against the property of certain judgment-dehtors,
One Dharam Das held a decree against the same property, on which
decrec he took ount execution. The applicants have applied for exe-
cution of their decrees, praying that under . 295 of the Code the
sale-proceeds of the property, after satisfying the decree of Dharam
Das, which was passed on a prior incumbrance, might be given to
them, Their application was granted. The property, which is said
to he worth over 1,000 rupees, was sold for less than 300 rupees,
The sale-price was, however, suflicient to nearly satisfy the decree
of Dharam Das, who also had other security for his money. He
was not therefore interested in setting aside the sale, The appli-
cants, under the provisions of s. 311 of the Code, moved the Counrt
to set aside the sale on the ground of material irvegularity, If as
is alleged, there was material rvegularity which resnlted i the
property fetching so low a price that there was nothing over for
the applicants after satisfaction of Dharam Das’s claim, it is quite
elear that the applicants did suffer substantial injury by reason of
this irregularity, The Muansif granted the application and set aside
the sale. From this order the auction-purchaser appealed to the
District Judge. The Distriet Judge heing of opinion that the
words © the decree-holder ” in s, 811 applied solely to the decree-
holder at whose instance the execation-proceedings were instituted,
held that the applicants were not entitied to put in an application
under s, 311 of the Code of Civil Procedure, and set aside the

(1) 1. L- B, 10 Mad,, 7.
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Munsif’s order as having heen passed without jurisdiction, The
learned District Judge in support of this view relied on a ruling of
this Court, Mun Kuar v. Tara 8ingh (1). The facts of that case
were quite different from those in the present case. In that ease
the application was made not hy a decree-holder, but by a judg-
ment-debtor, to set aside the sale of the property of another judg-
ment-debtor, and the Cowrt held, following the clear words of the
section, that only a judgment-debtor whose property has heen sold
under Chapter XTX, can apply to set aside the sale, and as the appli-
cants there were judgment-debtors whose property had not Leen
sold, the Court held that they were not entitled to apply under s.
311 of the Code of Civil Procedure. The learned District Judge
speaks of the applicants in the case he relied on as not having pre-
viously applied under s, 295, From this expression it is clear he
has misunderstood the facts of the ease. The applicants in that
case being judgment-debtors eould not apply under s. 295 which
vefers only to applications by decree-holders. It has been held by
the Madras High Court in the case of Lakshini v. Kuttunni (2),
that the words ““ decree-holders ** in s, 311, indicate any decree-
holder who is entitled to share in the proceeds of a sale under s, 295,
and the view of the Madras High Court is apparently endorsed by
the Bombay High Cowrt in the case of Sorabji Fdulji Warden v.

“Gosiad Bmje (8), 1 entirely concur in the view taken by the Madras

High Cowrt, I can find nothing in the wording of the section to
limit the meaning of the words the decree-holder,”” in s, 811 to
the decree-holders who instituted the execution-proceedings. In my
opinion these words are quite wide enough to cover the case of a
decree-holder who is entitled to come in and share in ‘the proceeds
of the sale under s, 295. It is bu$ just that this showld he sa, for
whereas the decree-holder who instituted the proceedings might, as
in the present case, sustain no substantial injury from an irregularity
in the sale-proceedings, other decree-holders entitled to share in the
proceeds might be most seriously prejudiced, and it would be inequit-

able to deny them the power of obtaining relief. For the above

(1) Wee'sly Notes, 1885, p. 124, (2) 1. L. R, 10 Mad,, §7.
() L L. R., 16 Bom,, 91.
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reasons, T am of opinion, that the Munsif had jurisdiction to entertain
the application of the applicants. Tset aside the order of the District
Judge, and direct him to restore the case to his file and dispose of
the appeal according to law, The costs of this Court will be the
costs in the eause,

Canse veinauded.

APPELLATE CIVI1L,
Befure Mo, Juslice Tyivell aad I, Justive Bluir,

MUHAMVAD AZIZ-UD-DIN AHMAD KHAN (Derespasy) o Tue LEGAL
REMEMBRANCER to GOVERNMENT, N.-W. P. Axp Orpng (PrArNuiyr)®
Mulaiiadan Taw—~Suinis-—Taqf— Rellaguishineal of possession on the part o™
the wdqif essential.

Jeeording to the law of Swipi Mohammadans it Is essenzial to the validity of a
wayf that the wdgif should actually divest himself of possession of the wagf property.

Hence where o Suine Muhammadan esecuted and registered what purported to be

a deed of wagf, bub never acted npon it and retained posgession wntil his death of the

property dealt with by the deed, which property subsequently passed to his two eons
by inberitance.
Held that no valid wegy of vhe property mentioned in bl said deed was constituted.

The facts of this case ave sufliciently stated in the judgment of
the Court,

Pandit Sundur Lk and Maulvi Glulain Mrjlabe, for the appel-
lant.

The Government Ploader, Munshi Roin Prasad, for the respon-
dent,

Tyeeron and Braig, JJ.—The appellunt was defendant in o
#uit brought under s, 539 of the Code of Civil Procedure in respect
of an alleged endowment made in June 1882, by the defendant’s
father. The latter died on the 27th of February 1886. The plain-
tiff's case was that under a vegistered desd made on the 1st of June
1882, the appellant’s father set apart the income of his village Para
up to the limit of ninety rupees a month affer the payment of the

*# First appesl No. 8 of 180) from a decree of H, I\ Evans, Baq., District Judge
of Moradabad; dated the 2061 September 1890,
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