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of March 1887, by handing that document to the Professor of Law
of Queen’s College, as a genuine certificate signed by the Principal
of Canning College, and that he again committed an offence under
s, 471 of the Code when, in November 1892, he handed that docue
ment to the head clerk of Queen’s College for the purpose of

obtaining the grant to him of a consolidated certificate, We dismiss
this appeal,

FULL BENCH.

Before Sir Jokn Edge, Kt., Chief Justice, My, Justice Tyrvell, 2. Tustice Enox,
My, Justice Blair, M. Justice Burkitt and My, Justice dikmain,
KHTALI RAM (PrarsTier) » NATHU LAL AXD ormERY (DEBENDANTS).*
Aet XII of 1881, s5. Y, 8, 9—Landlord and tenant—Ez-proprictary tenant, power of

‘ to sub-let—Right of oceupancy.

An ex-proprietary tenant can sub-lef the whole or any part of his eceupaney hold.
ing, and snch a sub-letting is not forbidden by s, 9 of Act No. XII of 1881,

THIs was a reference to the I'ull Bench made at the instance of
Knox and Burkitt, JJ. The facts of the ecase as stated in the refers
ring order are as follows :—Khiali Ram, the appellant in this
second appeal, was plaintiff in the Court of first instance. He is
the zamind4r of the mahal, and Nathu Lal, one of the respondents, is
an ex-proprietary tenant in the same mahfl. XKhiali Ram alleges
that Nathu Lal had given a lease for a term of five years, hearing
date the 21st of June 1887, over certain land set out in the plaint to
the respondents Khiali Ram, Dudraj and Baldeo, He sought to have
the lease set aside, to have the lessees ejected, and possession given to
him the zamindar. The ground on which he claims these reliefs
was that the lease was one in contravention of the terms of 5,9 of
Act No, XTI of 1881, The Court of first instance held- that the
prohibition against the transfer of his holding by an ex-proprietary
tenant vefers to a complete transfer only, and not to a lease for

# Second Appeal No. 948 of 1889 from a decree of Rai Banwari Lal, Subordinate
Judge of SLihjzhanpur, dated the 24th of April 1889, confirming o decree of Pandit
Pitambar,Joshi, Munsif of Tilhar, dated the 17th of July 1888.
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a short period like five years, and dismissed the plaintifi’s claim so
far as the ex-proprietary tenure was concerned. The lower appellate
Court confirmed the decree so far, and the appellant now again
contends before ns that the lease is invalid inasmuch as it is opposed
to the provisions of the rent law above cited.”

The point arising on these facts was thus referred to the Full
Bench :— Can an ex-proprietary tenant to whoms, 9 of Act No.
XII of 1881 applies, sub-let his holding or any part of it ; in other
wouds, is such a sub-letting forbidden by s. 9 of Act No. XII of
188177

Mr, J. Simeon for the appellant,
Pandit Sundar Lal for the respondents. v
The judgment of the Counrt was delivered by Evas, C. J.

The question which has heen referred to the Full Bench is,—
¢ Can an ex-proprietary tenant, to whom s. 9 of Aet No. XII of 1881
applies, sub-let his holding or any part of it; in other words,
is such a sub-letting forbidden by s. 9 of Act No., XIT of 1881%”
The reference was rendered necessary by the conflicting decisions
of this Court, some hearing directly on this question, others applying
by analogy.

The sub-letting in this case was by a lease for a term of five
years, by which the lessees agreed to pay an annual rent of Rs. 100,
of which they agreed to pay Rs. 40 to the zamindar and Rs. 60 to
Nathu Lial, the ex-proprietary tenant and grantor of the lease, The
zamindir, who was no party to the granting of the lease, is the
plaintiff, and has brought the suit, out of which this reference has
arisen, for possession of the occupancy holding, alleging that the
granting of the lease was, by réason ofs. 9 of Act No, XIT of
1881, illegal, and had determined the right of occupaney of his ex-
proprietary tenant. Nathu, the ex-proprietary tenant, and his les-
sees ave the defendants to the suit,

The three sections of Act No. XIT of 1881, which appear to us
to be matetial to the consideration of the question referred, are ss. 7,
8, and 9, By the first two paragraphs of s, 7 it is enacted that
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« Every person who may hereafter lose or part with his proprietary
rights in any mahdl, shall have a right of occupaney in the land
held by him as sfr in such mahal at the date of such loss or parting,
at a rent which shall be four annas in the rupee less than the pre-
vailing rate payable by tenants-at-will for land of similar quality
and with similar advantages,

“ Persons having such rights of occupancy shall be called ex-pro-
prietary tenants, and shall have all the rights of occupancy tenants.”

3. 8 is as follows :—

“ Every tenant who has actually ocevpied or cultivated land con-
tinuously for 12 years has a vight of occupancy in the land so ocen-
pied or cultivated by him,

“Such tenants shall be called occupancy tenants. The occupa-
tion or cultivating of the father or other person from whom the
tenant inherits shall be deemed to be the ocenpation or cultivating
of the tenant within the meaning of this section :
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« Provided that no tenant shall acquire, under this section, a

right of oceupancy—
“ () Inland which he lolds from an oecupancy tenanf, or
from an ex-proprietary tenant, or from a tenant at fixed
rates ;

“ () Insirland;
“(c) Inland held by him in lien of wages:

« Pyoyided also that, when a tenant actually occuples or culti-
vates land under a written lease, without having a right of occu-
pancy in such land, the period of twelve years necessary for ac-
quiring a right of occupancy therein by him or any one claiming
under him shall begin on the expivation of the term of such lease.
If during the currency of such lease he ceases to oceupy the land
comprised therein and sub-lets it to another, no xight of occupancy
in such land shall be acquired by the sub-lessee during the cwrency

of theledse,”
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S. 9 is as follows 1~—

“The right of tenants at fixed rates may devolve by succession
or be transferved.

¢ No other right of occupancy shall be transferable in execution
of a decree or otherwise than by voluntary transfer hebieen persons
in favour of whom as co-sharers such right originally arose, or who
have become by succession co-sharers therein.

% When any person entitled to such last mentioned right dies,
the right shall devolve as if it were land : Provided that no colla~
teral relative of the deceased who did not then share in the cultiva-
tion of his holding shall be entitled to inherit under this clagse.’ ’

An “oceupancy tenant’’ under the Act is a person having a
¢«yight of oecupancy.” As we shall show presently, a right of
occupancy,” as that term is used in the Act, does not imply that
the person in whom that right is vested must himself or by his
servante actually occupy or cultivate the holding in which he has
the “ right of occupancy.”

It will he seen from s. 8 of Act No. XII of1881, first,,
that proviso () refers to cases in which a person having no right
of occupancy in a holding in respect of which there is a right of
occupancy may hold such land as a tenant of the occupancy tenant,
that is, of the person who has in such land the right of occupancy,
and, secondly, from the last proviso, that it was contemplated that
a sub-lessee not holding under an existing lease, may, under the
earlier part of the section, acquire a right of occupancy in the land
held by him after the expiration of the lease to his immediate land-
Tord who is not an occupancy tenant,

We have thus in s, 8 two classes of sub-tenants recognised,
namely, a tenant of an occupancy tenant and a tenant of a lessee
who holds under a written lease., The word “ tenant” was thus
defined by Iittledale, J.,in R. v. Diteheas, (1), “a tenant is a
person who holds of another, he does not necessarily occupy.” ‘

(1) 9 B.and C,, 183,
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The tenant of an occupancy tenant until his tenancy is determined 1893
cither by the determination of the right of occupancy of the wgragrRanx
occupancy tenant under whom he is holding, as, for instance, by an
ejectment under the Act, or by his own ejectment under the Act,
has a right to occupy the land, although whilst the right of
occupancy of the occupancy tenant from whom he is holding is
subsisting be never can obtain a right of occupancy in the land,
Similarly the snb-tenant of a tenant holding under a written lease
has a right to occupy the land held by him as such sub-tenant,
although he eannot during the cwrrency of such written lease ohtain
any right of occupancy in the land.

s
Natuv Lavs

These considerations show that a right of oceupancy must not be
confounded with a right to occupy. Those two rights may co-exist
in the same person, as when an occupancy tenant himself or by his
servants, cultivates his occupancy holding. Or, those two rights
may be vested in two different persons, the right of occupancy heing
vested in the occupancy tenant and the right to occupy being vested
in his tenant daring the currency of the latter’s tenancy. In the
latter case the position is similar in some respects to the position of
a proprietor who lets his land to a tenant, the proprietary right
remaining vested in the landlord and the right to occupy the land
vesting in the tenant, A right of oceupancy may be acquired
under s. 8 by a person who has not acquired it under s, 5 asa
tenant at a fixed rate or under s. 7 as an ex-proprietary tenant :
but, although unders, 9 the right of tenants at fixed rates may
devolve or be transferred, a different limitation is placed by that
section on the devolution or transfer of any other right of occupancy.
8. 9 does not prohibit the transfer of any right to occupy. What
the second paragraph of s, 9 of Act No, XII of 1831 does enact is
“ No other réght of accupancy shall be transferable, &e.,”” which is
a very different thing from enacting that “no other right to occupy
shall e transferable.”” The second paragraph of s. 9 makes all
rights of occupancy other than those of tenants ab-fixed rates
ahsolutely incapable of being transferred except by voluntary transe
fer between persons in favour of whom as co-sharers such right
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originally arose, or who have hecome by succession co-sharers there-
in‘iJ

The omission to recognise the distinction between a “right of
occupancy ** as those words are used in Act No, XII of 1881, and
a right to oceupy, and the assumption by some members of the
Court in one case that a right of occupancy means “ Nothing but
the right to live on and cultivate the land as one’s own,” led to the
conflict of anthority which exists in the rulings of this Court on the
effect of the second paragraph of s. 9 of Aet No. XIT of 1881,

We now propose to show that since 1851, except in some deci
sions of this Court, to which we shall refer later on, a tenant with
a right of occupancy has always been considered to have enjoyed
the power of sub-letting, and that such power has not heen
interfered with by the Legislature.

In 1851 the question arose as to whether a maurusi ryot had a
right to sub-let his holding. The opinion of the Liocal Government
on thab subject is to be found in the letter from the Secretary to

. Government, North-Western Provinces, to the Secretary to the

Sudder Board of Revenue, dated Simla, the 6th October 1851,
No. 3580 of 1851, published in Selections from Government Records :
Phomason’s Despatehes, Vol, 2, pages 216 and 217,

The third paragraph of that letter is as follows -

“QOn mature delibsration, the Lieutenant-Governor does not per-
ceive how the right of a mouroosee ryot to sub-let his land can be
denied. He has a right of oceupancy so long as he pays according
to the pargana vate for the land in his occupation. If from any
cause he does not cultivate the land himself, he is at liberty, sooner
than throw up any portion of his land, to provide for its cultivation
by others, Ile continues vesponsible to the mélguzar for the rent
of his land, and so long as he pays it, the wdlguzér cannot interfere
with him. If he sub-lets to a great advantage, presumption exists
that the rent he pays is below the pargana usage, and the malguzar
may sue for ve-adjustment and inerease of rent; but he cannot
summarily set aside the mouroosee ryot and collect direct from the
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nnder-tenant. That would virtually be to oust the mourocosee ryot,
contrary to the conditions of his tenure, which are eontinued enl-
tivation and punctual payment of the equitable rent,”

8. 6 of Act No. X of 1859 was as fallows ;—

¢ Every ryot, who has enltivated or held land for a period of
twelve years, has a right of oceupancy in the land s cultivated or
held by him, whether it Le held under pottah or not, so long as he
pays the rent payable on account of the same ; hut this rule does not
apply to khomar, neejjote, or seer land helonging to the proprietor
of the estate or tenure and let by him on lease for a term or year
Ly year, nor (as respects the actual cultivator) to lands sub-let for
a term or year by year by a ryot having a right of occupancy.
The holding of the father, or other person from whom a ryot in-
hierits, shall be deemed to be the holding of the ryot within the
meaning of this section.”

The question whether a ryot having a right of occupancy under
s. 6 of Act No. X of 1859 could legally sub-let his holding came
hefore the HFligh Cowrt at Caleutta on at least two occasions,

In Haran Chundra Panl v, Mookta Soonduree (1) Sir Barnes
Peacock, C.J,, and Dwarkanath Mitter, J., in 1868 held that the
plaintiff, who was a tenant with a right of oém{pauey, “did not
transfer any right of oceupancy, if he merely sub-let the land to
ryots to hold under him. If is expressly provided by s. 6 of Aet X
of 1859 that the rule therein Jaid down does not, as respects the
actual cultivator, apply to land sub-let for a term of years by aryot
having a right of ocecupancy. It therefore recognises the right of
a ryot having a right of occupancy to sub-let the lands which he
holds, although the ryot holding under him does not gain a right
of occupancy as against him.”

In Jumeer Gazee v. Goneye Munrdul (2) the right of a tenant
who had a right of occupancy to sub-let by lease was recognised.
That case was decided under Act No. X of 1859,

(1) 10 W. RB., c. ., 118, (2) 12 W. R. c. R, 110,
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In Sadut Ali v, Pandit Hatt Raw (1) ib was stated in the
judgment of the Court that in respect of occupancy tenures sub-
letting had been recognised to be the practice by high anthority.

Section 7 of Aet No, XVIII of 1873 is the same as the first two
pavagraphs of 5, 7 of Act No. XII of 1881, Section 8 of Act
No. XVIII of 1878 is the same as s. S of Aect No. XIT of 1881,
Section 9 of Act No, XVIIT of 1873 is as follows :—

“The 1ight of tenmants at fixed rates shall be heritable and
transferable,

“No other right of occupaney shall be transferable by grant,
will, or otherwise, except as between persons who have hecome by
inheritance co-sharers in such right.

“When any person entitled to such last mentioned right dies,
the right shall devolve as if it were land : Provided that no colla-
teral relative of the deceased who did not then share in the eultiva-
tion of his holding shall be entitled to inherit under this section.”

The difference which exists hetween s, 9 of Act No, XVIII of
1873 and s. 9 of Act No. XIT of 1881 is immaterial to the purpose
for which we refer to s, 9 of Act No, XVIII of 1873.

In Goki v. Kewal Rawm (2) the Sudder Board of Revenue,
N.-W. P., held, with reference tos. 9 of Act No, XVIII of 1873,
that an occupancy tenant had a right to sub-let his holding, In
Kunj Behari v. Kinlock (8) Spankie and Oldfield, JJ., held that
s. 9 of Act No. X'VIII of 1873, did not bar a sub-letting “by an
occupancy tenant, as by so doing he does not part with his occu-
pancy right within the meaning of that section.”

Iu Haji Kidayat-ulla v, Rum Newaz Rai (4) Siv R, Stuart,
C.J., and Oldfield, J., held that s, 8 of Act No. XVIIT of 1873
showed that a sub-lease by an occupancy tenant was contemplated
by that Act and. consequently was not a transfer of the right of

(1) 8. D. A, N-W, P. Rep. 1866,  (3) W. eeldy Notes, 1851 (2nd
Vol. 1, p. 87.

1 Logal Remembrancer, ‘Rent (4) Week]y Notes, 1882, p, 80,
and Rew enune Series, 202,
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occupancy to which s, 9 of that Aet would apply, The lease in 1803
that case was granted by an ex-proprietary tenant and provided TrrareRasr
that the lessor should have no right of re-entry on the land so long
as the stipulated rent was paid. Those learned Judges held that
the perpetual character of the lease made no difference, that under
the lease the use of the land passed to the lessee, that such use was
recoverable on non-payment of the rent reserved, and that the right
of oceupancy rewmained in the lessor, who was an ex-proprietary
tenant,

L8
Naruv Lat.

The authorities whiclh we have cited show that down to 1882
the right of every occupancy tenant to sub-let his ocenpaney hold-
ing was recognised,

The earliest decision, of which we ave awave, which threw a
donbt upon the right of an occupancy tenant, other than a tenant
at a fixed rate, to sub-let his occupancy holding was that of Gange
Din v, Diurandhar Singh. That case came before the Full Bench
in 1883 and is reported in I, L. R., 5 AllL, 495, and W, N, for
1883, p. 89, It was there held that a mortgage with possession hy
an occupancy tenant of his occupaney holding was a transfer which
was prohibited by the second paragraph of s. 9 of Act No, XIT of
1881. The mortgagor was not a tenant at a fized vate, The mort-
gage then in question was usufructnary. No doubt a nsafructuary
mortgage by an occupancy tenant of his occupancy holding does for
the term of the mortgage transfer such right to the possession of
the land mortgaged as the mortgagor has, hut it does not transfer
the right of ocecupancy and no decree for sale of the right of occu-
pancy could he obtained in a suit by the mortgagee under Aet No,
IV of 1882, whether the second paragraph of s. 9 of Act No, XII
of 1881 applied or not. Even if an occupancy tenant other than a
tenant at a fixed rate were to bring a suit for the redemption of a
usufractuary mortgage of his oceupancy holding, no J.eeree for sale
wader s. 92 and no order for sale under s. 93 of Act No, IV of
1882 of the right of occupancy could, by reason of the har of the
second, paragraph of s, 9 of Aet No. XII of 1881, be made. Possibly
Aeh No. TV of 1882 did not apply to the mortgage in the case

3
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which we are considering, or was not present to the minds of the

learned Judges who decided that case, Tt is plain from ss, 58, 67,

and 68 of Act No, IV of 1882 that a usufructunary mortgagee of
land cannot maintain a suit for sale of the mortgaged property, and
that his rights of suit ave confined to a right of suit for possession
for the purposes of enjoying the usufruct in the manner provided by

“the mortgage, and to a right of suit for the mortgage money, when

such suit would lie nnder s. 68 of Act No, IV of 1832, We fail

to see how the second paragraph of s. 9 of Act MNo. XII of 1851

can apply to a usufructuary mortgage, as that word is defined in
clause (d) of s. 58 of Act No, IV of 1882, of an occupancy hold-
ing by the tenant having the right of occupancy. On the other
hand, the second paragraph of s. 9 of Act No. XIT of 1881 would,
as it appears to us, apply to a simple mortgage, a mortgage by
conditional sale, or an English mortgage, as such mortgages are
defined vespectively in clauses (D), (¢), and (e) of s. 58 of Act No.
IV of 1882, as the mortgagee would, if it were not that the second
paragraph’of s. 9 enacts that *“ no other right of oceupancy shall he
transferable in execntion of o decree, &c.;”’ be entitled in case of
default to obtain from a Civil Court a decree for sale of all the
mortgagor’s rights in the property, or a decree for foreclosure which
would deprive the mortgagor of all rights in the property. By
reason of the second paragraph of s, 9 of Act No, XIT of 1881 a
mortgagee, under a simple mortgage, s mortgage by conditional
sale, an English mortgage, or any other form of mortgage under
which in other cases a mortgagee could obtain o decree for sale or &
decree for foreclosure, granted by a tenant, other than a tenant at a
fixed rate, having a right of occupaney, would take no.interest in
the occupancy holding, as any such moxtgage would be in contra-
vention of the spirit, if not of the letter, of the paragraph in ques-
tion,

In Wojika Bibi v, Adbhman 8ingh (1) a Division Bench followed
the ruling of the Full Bench in Ganga Din v. Dhurandhar Singh
(®)-

(1) Weekly Notes, 1888, p. 66, (2) T T, R. 5, AlL, 495,
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Tn ddbadi IHusain v. Juraxwgin Lal (1) it was held by a Full
Bench that a zar-i-peshgi lease of an oecupaney holding gmnted‘by '
tenants with a right of oceupancy was a transfer in contravention
of 5. 8 of Act No. XTI of 1881, The grantors were not tenants ab
fixed rates, How far the fact that the zar<i-peshgi lessees claimed
and pleaded that they had acquired all the rights of the occupaney
tenants may have influenced the Full Bench in its decision, we can-
notsay. For the same reasons which we lhave expressed in our
comments upon the decision in Gaige Din v. Dhurandhar Singh (2)
we are of opinion that the decision in 4bude Tusain v. Jurewan Lal
and others was wrong, and was based on a confusion by one or
more members of the Court of a grant of a right to occupy with a
arant of a right of eccupancy.

IndJharan Singl v, Shadi Rain (3) in Wali Muhawimad v. Baghu~
bar (4), and in Nugpal v, Sital Puri (5) the decision of the Full
Beneh in dbadi Husain v, Jurawan Lal (1) and others was followed
by Division Benches.

8¢ far as the decision in Mudko Lal v. Sheo Prasad Misr (6)
related to the second paragraph of s, 9 of Act No. XIT of 1881,
it followed the decisions in Gange Din v. Dhurandhar Singh (2)
and Abadi Husain v. Jurewan Lal (1), and was, we are satisfied,
wrong., The case of Jhingure Tewari v. Durga (7) does not affect
the question which we have to consider, as there the sale deed
professed {0 transfer the 1ight of occupaney. It has recently been
decided, and we think rightly, in Kianaeat Ran v, Sundar (8), by
the Bowrd of Revenue, North-Western Provinces and Oudh, that
althovgh o tepant with a vight of occcupancy, other than a fenant
at a fixed rate, cannot legally transfer his right of oecupancy, he
can sub-let the rinht to eultivate the land comprised in his occupaney
holding, as such a sub-letting does not profess to be a transfer of
the right of oceupancy, and is not in contravention of section 9 of
Act No. XIT of 1881,

(1) I. L. & 7, All, §56. (5) Weelly Notos, 1890, 1. 3.
() 1. L. R. 5, All, 405. (6) I L. B. 12, AlL, 419.
(3) Weekly Notes, 1880, p. 143, (7) L. L. B, 7, All, 878.

{4} Weekly Notes, 1889, p. 145, (8) Weekly Notes, 1893, p. O
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.Our answer to the question referred is, that an ex-proprietary
tenant can sub-let the whole or any part of his occupancy holding,
and that such a sub-letting is not forbidden by section 9 of Act
No, XIT of 1881,

In ovder.that the effect of our opinion may not be misunderstood
and our decision be not misapplied, it is necessary to say that it is
obvious to us that the interest in an occupancy holding of any
person to whom an oecupancy tenant sub-lets, or to whom he grants
a usufructuary mortgage of land comprised in his occupancy hold-
ing, will determine, if it has not previously determined, on the
{ermination of the right of oceupaney, and can subsist no longer
than the right of occupaney subsists, Such sub-tenant does not by
the sub-letting hecome the tenant of the zaminddr, who is entitled to
receive from his occupancy tenant the rent due by him., The rights
of the zaminddr under Act No, XIT of 1881 to obtain an enhance-
ment of the rent payable to him or to obtain an ejectment of his

* oceupancy tenant and of those holding under him, cannot be inter-

fered with or lessened by the fact that his occupancy tenant has by
a lease, or other form of sub-letting, or by a usufructuary mortgage,
to the granting of which the zaminddr was not an actively consent-
ing party, sub-let or mortgaged the occupaney holding ov any part;
of it. A sub-tenant or usufructuary mortgagee as such is not
entitled to use the land for any purposes other than those for which
the occupancy tenant, if in possession, would be entitled to use it.

On the appeal heing sent back to the Bench concerned, j udg-
ment was delivered on the 30th of Junc 1893 dismissing the appeal
in accordance with the judgment of the Full Bench given alove.



