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1885  that demand is a condition precedent to the right to take
“Gomman_ foreclosure proceedings.
CRANSEA  Jp the pregent case the Munsiff found thet there was mo
, demand. The lower Appellate Court does not dissent from that
sngggnlf:“ finding and dves not notice the point. But it is clear that mo
demand was alleged, nor was any issue raised about its It is
admitted that there is no evidence of any demand, and as
pointed out by the Munsiff it is practically impossible, having
regard to the peculiar circumstances of the case, that there could
have been any demand. And in the grounds of appcal to the
lower Appellate Court not a trace of it is shewn. We thmk it
unnecessary, therefore, to send the matter back to tho lower
Appellate Court to determine whether there was a demand. It
is clear that no demand was made. On this ground, therefore, the
decree of the lower Appellate Court will be reversed and the
plaintiffs’ suit dismissed with costs in all the Courts.
Suit dismissed.

Before Mr. Justics Norris and Mr. Justice Ghose.

BRINDABUN CHANDRA KURMOKAR (Praiwtivy) . CHUNDRA
Auguzt 11, KURMOKAR GuanpiAN oF THE MNOR JUGGAT LAKHI, AND ANOTHER
' {DRFERDANTS.)®

Hindy Law, Marriage—Restitution of eonjugal vights—Consent of lawful
guardian—Presumption of validity of marriage—Non-performance of
coromonics,

The coremony of Nandimukh or Bridki-shradh is not an essential of Hindn
marriage, nor would the want of consent by the lawful guardian necessari-
ly invalidate such marisgs. )

In a suit for restitation of conjugul rights the fact of the celebration
of marmiage having been cstablished, ihe presumption, in the ahsence of

anything to the contrary, is that all the necessary caremonies have been com-
plied with,

THIS was a suit by a Hindu for restitution of conjugal, rights
in respect of his minor wife, The mother of the girl, it weuld
appear, had, on the death of her husband, gone away to live with

© Appeal from Appsllate Decree No. 1181 of 1884, against tho decree of
Beboo Beni Madhub Mitter, First Subordinate Judge of Backorgunge, dated

the 14th of April 1884, affirming the docree of Baboo Chyuder Nath Ghoso,
Third Munsiff of Burrisal, dated the 27th of Decomber 1842,
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her brother, and soon after presented an application to the 1886
Judge of the district for the lawful custody of her infant Drrepanow
daughter, and an injunction to restrain her husband’s relations CFANDEA

a . KURMOKAR
from disposing of the child in marriage. Pending the spplication’ __ e

the girl was made over to the mother, with an order that, until K%i%?zn.
final disposal, the girl should not be bestowed in marriage,
Eventually the girl was ordered to be restored to her paternal

uncle, and while steps were being taken for the execution of the

order, she was given away in marriage to the plaintiff by the

mother. The paternal uncle, however, obtained the custody of

the girl and hence the suit.

The Munsiff held thst the marriage was fra,udulent, that the
ceremony of Nandimukh bad been omitted, and there was no
evidence of the taking of the seven steps, which is the most
material of all the nuptial rites, and consequently dismissed the
suit.

The Subordinate Judge, on the other hand, found that
the marriage was real, that the bride was given away by the
mother, and nuptial rites performed by the priest, but adopting
the view of the Munsiff on the other grounds a.fﬁrmed the
decision,

The plaintiff appealed to the High Court,

Mr. Roy, and Baboo Durga Mohan Das, for the a.ppellanﬁ ‘
Baboo Grish Clunder Chowdhry, for the respondents,

The judgment of the Court (NORRIS and GHosk, JJ.) was
as follows :— g

This was & suit for restitution of conjugal rights, and the only
question we have fo determine is, whether the marriage set up
by the plaintiff is valid according to Hindu law.

The Court of first instance dismissed the suit, being of opmmn
that there was no real marriage, and that it was xiot valid accord-
ing to Hindu law.

* The Sub-Judge in appeal has confirmed the decrse of tha
Munsiff, though apon’ somewhat differént grounds. He holds, ds
we understand his judgmeht, that the marriage ‘was real, the gift
of the bride was'made by the mother, and the nuptial rites wers
recited by the priest, but he is, notwithstanding, of opinion that,
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1385  the marriage is mnot valid; first, because the Nandimulh
Semarem o Bridhi-shradh was not performed at the house of the bride,
f&ﬁcﬁ:ﬁn and, second, because “ there is no evidence on the record to prove

v that the bride was made to walk seven steps.”
f‘fﬂg&, There was a further question raised in the lower Courts between
the parties which was whether the marriage was valid, the girl
having been given away by her mother without the consent of
her uncle. But the Courts held that, although the uncle was the
proferential guardian of the minor for the purpose of marriage,
yet the mere fact of his consent having not been obtained would
not invalidate the marriage, if it was otherwise legally con-

tracted and performed.

'We may dispose of this part of the case by stating that we agree
with the lower Courts in the view adopted by them. There can
be no doubt that the uncle of the girl had a right in preference
to the mother, under the Hindu laws, to give the girl away in
marriage, but the mother, the natural guardian, having given her
away, and the marriage having not been procured by fraud or
force, the doctrine of fauctum wala would apply, provided, of
course, the marriage was performed with all the necessary cere-
monies—a matter which we shall presently determine—Modhoo-
soodun Maokerjee v. Jadub Chunder Bonerjee (1).

We now come to deal with the two grounds which have been
relied upon by the Sub-Judge in holding that the marriage was
not valid,

As regards the first of those two grounds, we may say that,
although the Bridki-shradh is invariably performed on the
oacasion of a marrisge and such othor occasions of rejoicing, with
a view that the departed ancestors might partake in spirit of the
rejoicing and. ronder the ceremony auspicious by their blessing
it (the sradh) is not regarded by the Hindu laws such an essontis;

ceremony, as the non-performance of it renders marriage invalid

As rogards the other ground, we are of opinion that it being
found by the Sub-Judge that there wes a mozriage, that the
mother made a gift of the bride, and that the nuptial rites wext
recited by the priest, he ought to have presumed, in the ahsence
of anything o the contrary, that the marriage was good in law,

(1) 8 W. R, 194.
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and that all the necessary ceremonies were performed—Inderan
Valengy Pooly Taver v. Rama Sawmy Pandia Talaver (1)
and Taylor an Evidence, Vol I, p. 1786, fifth edition of 1868.

No doubt, as the lower Appellate Court obsecrves, that the
taking of seven steps by the bride is the most material of all the
nuptial rites, for the marriage becomes complete and irrevocable
on the completion of the seventh step. But we are of opinion
that upon the facts found by the Sub-Judge, he ought to have
presumed that the seven steps were taken and completed by the
bride and that the marriage was a valid one.

We are, therefore, of opinion that there wasa marriage as
provided by Hindu law between the plaintiff and the minor
Juggat Lakhi, and that the plaintiff is entitled to the restitution
of conjugal rights as prayed for.

We accordingly direct that the decrees of both the lower
Courts be set aside, and the appeal be decreed, but under the
circumstances of the case we are of opinion that each party
should bear his own costs in all the Courts. _

Agppeal allowed.

PRIVY COUNCIL.

SRI RISHEN AND origrs (DEranpAxTs) o, TaE SECRETARY oy STATE
vor INDIA v COUNOLL (PrAmNTIFS.)

[On appeal from the Court of the Judiclal Commissioner of
QOudh,] -

. Guaraniee, Contract of—Construbtion of contraci guaraniseing conduct of
person employed s agent of the guarantor—Liability for loss resulting
from such agent's misoonduct fowards his employer.

{Upon the construotion of an agreement guaranteeing an employer against
loss by the misconduct of a person employed as sgent of the guarantory
Held, that the loss, to be recoverablein & suit sgeinst the gnardntor, must
he shown to have arisen from misconduct on the port of the agent in
connection with the husiness of the agenoy, and to bb within the scops
of tlie agresment, The Kkhezanchi of Distriot Trensury ‘guaranteed the
Government ugamsb loss arising fiom the misoonduot of the stamp derogal,’
& Pregent : Biz B Pmcoox, "8:z R, P. Coruzem, Sra R. Coucr, ayp S
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