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to appear. In my opinion there is nothing in this eontention, T 1303
would apply to it the principle recently unanimously adopted by all TrepsmanBag
the Judges of this Court in the case of Dioiial Stagh v, Phallai P AI;.‘;’L .
Siigh (1), and would hold that as the Cowrt helow had not judi- .
cially decided that the judgment-debtors’ objecticns fo execution
were unsound, and had simply struck them off the file of pending
cases by reason of the objectors’ failing to appear, that Court was
quite justified (when those objections were venewed) in afterwards
‘hearing the partics respecting them andin judicially deciding
whether they were valid or not. The Court did decide that tha
objections were valid and that they weve fatal to the applications for
esecution, Thab decision isin my opinion perfectly right., I {here-
fore dismiss the appeal with costs,
Appeal dismissed,
REVISIONAL CRIMINAL, s

April 25,

Before Bir John Edge, Et., Chief Justice, und Alv, Justice Aikiman,
QUIEN-EMPRESS » MAULA BAKHSH,
Criminel Procedure Code, ss. 423, 480~ Sessions Judge, powers of as a coust of
appeal— Commitment.

1t is competent to a Sessions Judge acking as a Courb of appenl under s, 423 of
tlie Code of Criminal Precedure, 1882, having reversed the finding nnd sentence,
to order the appellant to he committed for frial to tho Court of Sesslon. Queen-
Tinpress v Sulke (2) overruled, :

This was an application on behalf of Government for revision
of an order of the Nessions Judge of Meerut on appeal from an
order of a first class Magistrate of the Bulandshahr district,
convieting the appellant of an offence under s. 379, read with
g, 511 of the Indian Penal Code, and sentencing lLim fo six months’
rigorous imprisonment, It appeared that there was reason to
helieve that the ‘appellant had, when put on his trial before the
Magistrate, been four times previously convieted: Only ome of
such convictions was proved against him, the Magistrate omitting to
question him about the others. On appeal the Sessions Judge
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quashed the conviction and directed a new trial, adding that care
should Dbe tuken that all previcus convietions are proved wnder
g, 511 of the Criminal Procedure Code. An application for revision
of this order was made on behalf of Governmment on the following
grounds :—(1} Becanse having regard to the rulings of the High
Court, the cage not heing exclusively triable by the Counrt of
Session, the Sessions Jndge had no power on the appeal before him
to quash the proceedings and order a commitment, and (2) becanse
the learned Judge’s direction to the Magistrate to prove certain
previous convictions against the accused, in a case to which s. 75
of the Indian Penal Code was not applicable, was illegal.

The Public Prosecutor (Mr. 4. Stracke;), for the applicant.

Epaz, C. J,, and Arxaan, J.—The question which sve have to
consider here is whether o Sessions Judge sitting as o Court of
appeal under s, 423 of the Code of Criminal Procedure 1882 can,
having reversed the finding and sentence, order the appellant to be
committed for trial to the Court of Session, According to the
ordinary English construction of el (0) of s. 423, we have no doubt
that the appellate Conrt, whether that appellate Court is a Court
of Session, or a District Magistrate can, in an appeal froma con-
viction, having reversed the finding and sentence, order the acensed
to be committed to the Court of Session, That power is conferred
in our opinion by sub-cl. (1) of cl. (}) of 5. 423, and is not in any
way controlled by the prohibition as to enhancing a sentence eon-
tained in sub-cl, (3) of cl. (5) of 5. 423. There can e no doubt that
it has heen considered by this High Court that when acting under
s. 439 of the Code, it had power, having reversed the finding and
sentence, to order a committal for trial to a Court of Session. That
power could not he exercised under s. 489, read with s, 423, unless
the appellate Court referved to in cl. (8) of s, 423, had by reason
of that latter section such power conferred upon it. It was con-
tended that to hold that a Court of Session had such a power con-
ferred upon it would be inconsistent with the course of legislation.
In support of that argument it was pointed out that the power of
enhancement which was conferved by s. 280 of Act No, X of 1872
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upon all appellate Courts, was taken away iy Act No. X of 1882,
nnd that power was Dy the latter Act restricted to a IHigh Court
when acting under s. £39 of Act No, X of 1882, Scetion 28 of Act
No. XTI of 1874 amended s. 280 of Act No. X of 1872, and whilst
leaving the power of enhancement in the appellate Court, it con-
fexred on the appellate Court a further power of ordering im appel-

lant to be retried, presumably to he retried by the same Court

which had originally tried him, Consequently under s 280 of
Aceb No, X of 1872 before it was amended, or as amended by s. 28
of Act No. XT of 1874, the appellate Court had not under those
sectionsa power to order a commitment to itself or a commitment
at all.  When we come to Act No. X of 1832, we find a great
sbange in procedure. The power of enhancement which had existed
in the appellate Court as such was taken away, but words were
introduced which ecan only he construed as conferring upon the
appellate Court a power of ordering the accused appellant to be
committed to the Court of Session even where the Court of Session
was the appellate Court.  The object of the alteration in the pro-
cedure may bave been to prevent a Cowrt other than a High Court
enhancing sentences except upon a fresh trial before itself, and
under circumstances which would give the aceused a right of being
heard, and having his witnesses heard by the Court enhancing the
sentence, and would give him an appeal from the conviction under
which the heavier sentence was passed. Whatever may have been
the object of the Tegislature we consider no other construetion can
be pub by uson s, 423 of Act No, X of 1882. In the course of the
avgument we were referved to the decision of this Court in the case
of The Queen v. Seetwd Pershad (1), That was a case which
was decided in 1878, and turned upon the construction of the pro-
viso contained in s, 296 of Act No., X of 1872, and in cur opinion
it has no learing on this ease, We were also referred to the
decision of this Cowt in Queen-Eumpress v. Sukla (2).
That case is divectly in point, but with every respect for the

decision of the learned Judgewho decided that case we gntirely differ .
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from his reasonings and conclusions. That decision has also been
Qissented from in the case of Queen-Eupress v, Abdul Bakiman (1),
Tt has also heen contended here that even if the Sessions Judge bad
power to malke the order that the accused be commitbed to his Court
for trial, we ought to seb aside that ovder because it was obviously
made with the intention that a heavier sentence should he imposed
in the Sessions Court in ense of a convietion than had heen imposed
by the Magistrate, We find nothing in =, 423 of Aet No. X of
1882 to limit the power of the Sessiong Judge to do any of the
acts which he as an appellate Couwrt iz empowered to do by sab-
el 1 of el (B) of 5. 423, Although we dismiss this application
in revision, we consider that it was a most proper case for the
Publie Proseeutor to bring before the Cowrt in order to settle the
procedure,

ottt

Before Sir John Edge, &ty Clief Justice, end My, Justice Aikman.
QUEEN-EMPRESS o. NARAIN.

Ack ¥ of 1878 5, 22— Governient Notification (India) No. 173 af the 14¢h Mawch
‘ . 1889-—Sentence — Reformatory School.

Wheve o boy gver fourteen, bub otherwise of uncertain age, was ovdered upon

gonviction by & Fagistrate, to be detained in a Reformabory School for two years.
Held that snch sentence, having regard to the rule made by the Governor-General in
Comneil on the 14th of March 1889, under 8, 22 of Act No. V of 1876, was illegal,
The proper course for the Magistrate to have adopted with refevence to the above-men-
fioned rules was to have nscertained as near as might be the exact age of the offender
and senfenced him to a specified period of detention which should be that elapsing
etween his conviction and the attainment by him of the age of gighteen yoars,

This was an application on behalf of Government for revision of
an order passed by the Assistant Magistrate of Meerut. The facts
of the case sufliciently appear from the judgment of the Court,

The Public Prosecotor (Mr, 4. Sirachey) for the applicant.

Boar, €. J,and Amiax, J—Narain was convieted of an
offence wnder s, 379 of the Indian Penal Code, and was sentenced to

six monrkhe’ yigorous imprisonment by a Magistrate of the first class,

(1) I, L, B, 16 Bouw, 580



