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Civil Procech'.re Code. s. 2'^Q~3S,vecufion of decree— Jjipliecdion fo execv.fe 
a decree” ^Lim itation.

TUfi toinn ai')plic:.tion to execute a decree ” ia the thirti pavagvaph o£ s. 230 of 
tlic Coile of Civil Pvoeedure uieaiis any applieation to execute a decree. It is rot 
confined to the last application preceding- the expiry of the period of twelve years 
■from either of the points of time mentioned in cl. (a) or cl. (b) f)f the same para
graph of the section ahovementioncd. Farar/a Knar v. Bhagxmn Din (1} distinguisli- 
ed. liamadliav v. Hem Dayal (2) referred to.

The facts of this case are fully stated iti the judgment of 
Piurlfitt.; J .

Mimshi GoUml Prasad, for the appellants.

Balm M&hm Chandar Motva^ for the respondents.

EurkitTj j . —Tins is an appeal against an order of the Suhordi- 
iiate Judge o£ Gliazipur affirming' an order of the Munsif of Said- 
pur by which the appellants^, decree-holders^, application for exeeu” 
tion of a decree was rejected as time-Larred. The date of the decree 
is the 25tli o£ June 1877, I t  therefore was more than twelve year.s 
old at the date of the appheation which I  am now consideringj that 
0)pplication ha\nng been presented on the 15th of April 1890, while 
the smn decreed was payable on the 20th of November 1877. But 
it is contended for the appellants that because the application for 
execution which immediately preceded that of the lo th  of April 
1890, was not gvanted/^ they are still, despite the tweh'C year;?  ̂
rule contained in. s. 230 of the Code of Civil Procedure, entitled to 
have satisfaction of their decree by process of execution; and in 
order to meet the facts of this case the learned vakil wdio rejwesents 
the appellants further contends that if the application for execution 
which immediately preceded the application made after the expira
tion of the twelve years had not been granted/^ it was immaterial

« Second appeal Xo, G6i of 1891 from a dccree of Pandit Bansidliar, Snhordiiiato 
Judge of Ghazipuv, elated the 23rd April 1891, confirming a decree of Bahu Chandi 
,1’rasad, Munsif of Saidpm-j dated the 13th December 1890.
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tliat anotlier previous apiDlicatioii for exeeution of tlie same decree 1893
l i i id  been granted during tLe twelve years, lu  fact tlie learned T il e s h a h E a i

vakiFs argument amounts to this, tliat in the third sentence of _°   ̂ PAKBAII.
S. 230 of the Code of Civil Procedure, the words wliere an appli
cation/^ instead of being construed according to their ordinary 
grammatical meaning as applying’ to any application made and gTanted^ 
sliouldbe interpreted to mean ‘Svliere the last application prior 
to an aj}p]ication made after the expiration of twelve years liiis 
been granted.

Before discussing tlie force of this argumeiifc it will ho useful to 
set forth some of the previoiis apphcations made for the csecutioii 
of this decree. The earliest application to which I  need allude is 
the fourth. I t  was made on the 2i^th of May 18S5, Notiee under 
s. 248 was served on the Judgment-debtorSj but as the decree-holders 
failed to deposit the fees for attaching the property against; which 
they sought execxition the application was struck off in June 
1S85. The fifth application was made on the 8th of August 1SS5.
In  tlie course of proceedings on this application the judgment- 
debtors^ property was attached and as that property was ancestral 
the execution case was, on the 3rd of February 1886, transferred to 
the Collector under the provisions of s. 320 of the Code of Civil 
Procedure. There is nothing on the record to show what happened 
before the Collector. The sixth application for execution was made 
on the M'th of November 18S7. Nctice was served on the juclg- 
ment-debtors; who came in and took certain objections to the cseciL" 
tion. No order was passed on those objections^, beeausej on the 
23rd of! April 1S88, the deeree-liolders withdrew their application 
and asked that it might be struck out^ intimating' their intention of 
making a further application a t some future date.

This is the last application which was made within the twelve 
years from the date when the money due under the decree was pay* 
able. The seventh and last application for execution was made on 
the 15th of April 1890, I t  is the application nov9 before me. I n  
it the usual notice having been issued to the jndgment-clebtors they 
jippeai’ixl̂  and^ ?'?Uer objected that the execution was
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1893 A date was fixed for liearing tlie objection; and; strange to say, tlmt
Tn,ya-.rAT>.-R,AT date was a Sunday. The judgment-debtors being absent on the

PaeL xi following day (the 4th o£ August 1890) their objection was struck
out in default and subsequently an order was passed directing the 
case to. be sent to the Collector under s. 320. Shortly afterwards 
the Judgment-debtors again came in and reiterated their objections. 
The (question was then taken up by the Court; which e’ventually 
coming to the conclusion that execution was barred by the tweNe 
years^ rule contained in s. 230 of the Code of Civil Procedure 
rejected the ai)plication for execution. That order was upheld on 
tippeal ],)y the Subordinate Judge, and it  is from that appellate order 
that this appeal is brought.

The contention then put forward on behalf of the appellants is 
that inasmuch, as the sixth, application for execution was not grant- 
eel; they are now entitled to have out execution on the seventh appli
cation. Their learned vakil based his contention on the Judgment 
of this Court in the case of Paraga Knar v, Bliagioan Din  (1). Now 
accepting fully the definition of the word “ granted as laid down 
in that case, I  hold with the learned vakil that the sixth application 
was not “ granted.” B ut I  must also hold th a t the fifth applica
tion, that of the 8tk of August 1885, was granted. The Court did 
much more on it than merely issue a notice. I t  attached the pro- 
jperty against which execution was sought, and then, finding that 
that property came under the definition of ancestral property,^-’ it 
transferred the further proceedings in execution to the Collector as it 
was bound by law to do. In  fact the Court took every step within 
its lawful power to further the execution of the decree, and when, 
the limits of its own jurisdiction were reached i t  transferred the 
further proceedings to a tribunal empowered by law to continue them. 
Under such circumstances I  cannot but hold that this fifth applica
tion was granted within the meaning of s. 230 of the Code of 
Civil Proeedm'e.

jSTow the third sentence of s. 230 of Act No. X IV  of 1833 
j)royides tliti-ti where an application to executc decree 

(1) L L, B., 8 All. 301,
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lias been made nuclei’ tliis section and gvaiiteilj no suteequeiil appli* 1S03
cation to eseeute tlie same decree shall be gi'antecl after tlic t ix e s u a u E a i 

expiration oi: twelve years from "•' pabbati.
the date of the default iii iiuildng tlie payment in respect of wliich 
the applicant seehs to enforce the decree/”

Prirjid fa d e , thereforCj as it appears that at least one applieation 
for execution oil this decree had l.)Geu granted^ uo snbsecpient apijli- 
eation to exeente the same decree should be granted after the 
expiration of twelve years from the date on which tlic decretal 
amount was payable, i.e,^ the '30th of N’ovember 1877.

But it is contended tliat I  should disregard the ilfth applieation 
5\liog'cther as immaterial^ and that the only applieation which can be 
tahen into consideration is the sixth; because it was the application 
immediately preceding the application made after the expiration of 
twelve years from the 20th of November 1877.

The ease cited^ Paraga Ivuar v. 'Bliagiuoi B in  (1)^ undoubtedly 
a t first sight appears to lend some support to this contentiuii. Ih it 
on a elose examination of the facts of that case and of the judgment 
of the learned OiBciating Chief'Justice^ wlio delivered the judgment 
of the Courts, I  am of opinion that it does not support the con
struction which the learned vahil would have me p u t on it. The 
decree in that case was made in August 1865. I t  was an instalment 
decree providing for periodical payments over a period o£ sixteen 
years from 1866 to 18S2. The twelfth year from the date fixed 
for the payment of the last instalment would be the year 1891'. Up 
to 1877 several payments had been made apparently without issue 
of process of execution, In  March of th a t year an application for 
execution was madCj but would ' appCvir not to have been gi'anted 
(within the technical meaning* of that word) as the parties came to 
an arrangement for liquidation of the debt which was confirmed )jy 
the Court and the ease was thereupon ^^struc.k olf/"’ The nexts 
application was in March 1881, I t  came to an end in the same 
manner as the preceding applieation of: March 1877. The 
Court was informed that a new arrangement for payment had beou

(1) I . h, lln  8 All. 301, ,



V.
Paebaii.

1S03 come to between tlie parties and that part payment liad been made. 
T il e su a b E a i Aiiotlier application was made in March 1883. On it uotliing was 

clone further than the issue of notice; whei’enpon the Court was 
informed that an aruangenient for payment had been made, The ease 
was accordingly “ struck ofH, ” I t  will he noticed that the applica
tions of 18S1 and of 1883 were made after the expiration of twelve 
years from the date of the decree. But the report of the ease does 
not state what instalments were due at the date of the application 
ol: March 1877j a matter of no little importance with reference to 
clause fdj of the third sentence of s. 230 of Act No. X IV  of 1882.

The last application was made in March 1884*̂  and it was with 
reference to it  that the judgment of this Court was delivered. In  
hit; judgment the learned Officiating Chief Jnstice^ after premising 
that the only ground on which the Court was asked to interfere in 
appeal was that the original decree having been more than twelve 
years old a t the date of the two last applications for execution^ it 
is barred by limitation/^ proceeded to say :— Looking a t the pro
visions of s. 2S0 of the Civil Procedure Codej it would appear that 
after a decree is twelve years old there is a prohibition against its 
being executed more than once  ̂ that is, an apj)lication should not 
be granted if a previous application had been allowed under tlie 
provisions of that s e c t i o n . T h e  first and second clauses of the 
paragraph just cited somewhat conflict one with the other, but at 
any rate the second clause distinctly lays down that if a previous 
application had l^een allowed (which I  interpret to mean anjj pre
vious application) no su1jsec|uent application can bo granted after 
the exx>iration of twelve years from the date of the decree. Then 
follow the words on which the argument in the case I  am now” con
sidering has been foimded^ namely^— Now the test to apjdy to 
thia case is to see whether the last of those applications preceding 
the application the granting of which is the subject of appeal was 
granted, because, if granted^ the prohibition referred to in the section^ 
applies/-* I  am unable, however^ to consider these words as an 
authority for holding that the last apxjlication immediately preced- 
ino' an application niude after the expiration of twelve years fi’oni
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ihe (late of tlie dtwccj i f s t h e  only application to ].te, taken into 1893 
ron^iderationj and that it is immaterial wlietlier any previous 
application liad been granted. That the learned Officiating’ Chief 
Justice did not himself take that view is evident from the fact that 
having come to the conclusion that the application of lSS-8 had not 
heen. granted he went on to consider the previous application of 
1S81. He found that it also had not been granted and that there
fore it also was “ not within the pi'ohibition contained in s. 230.^^
]>iit su re ly if the argument I  am considering be sound, there was no 
neee.ssity v?hatever for looking into the application of 1881. All that 
in that case would have been necessary was to have decided that 
the application, of 1883 had not lieen granted, without going 
any further. The inference I  draw from the learned Officiating Chief 
Justice^s remarks about the application of 1881 is that;, if in his 
o])inion that application had been granted^ he would have held that 
the decree was time-barred. I t  is (as I before remarked) important 
that the report does not give any information as to the date 
when the instalment, to recover which the application of 1877 was 
made/fell due. That m atter does not appear to have been brought 
to the notice of the Court. The case of Paraga Kiiar v. BJuigwan 
Din (1) was considered in the subsequent case of RaniadJiar y. Mem 
D ajal (2). In  that case an apphcation had been made in N'ovember 
188-ij for execution of a decree passed in April I872.  In his 
judgment Mr. Ju.stice Mahmood, while accepting fully the mean
ing of the w o r d g r a n t e d  as laid down in Paraga K m r ’s case  ̂
did not confine his attention to the last application immediately 
preceding that made in November 1884<;, but considered the effect 
of the two previous applications made iu Pebruary -1883 and in 
December 1883^ respectively. That learned Judge evidently did 
not believe in the existence of the rule now contended for. The 
point was not touched on by the other learned Judge (Mr. Justice 
Oldfield) who lieard Rxmadhar v. Bam Dcujal (3). His judgment 
proceeded on a clause of s, 230 which has been repealed by Act 
V II  of 1888.
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1S03 The t'iiise of Chenrjaya v. Jpnasnyni A//yar (1) lias no Lefir-
TimshauRai question inider discussion. I t  simply gives to the

'"■ word “̂erauted^^ tlio meaniuo; aiven to i t  in Pa-;wd /u^t7r^9 case.
Parbati. o

The only otlier case Ijearing' on this matter which I  have heen able
to find is that of Ilolichand v. Krishiarav GanesJi (3). Tlie
judgment in it, howeya’; proceeds on the repealed elanso oi s. 230
and is not in point here.

On a 1‘eview of the anthorities cited ahove I  hnve come to the 
conclusion that the argument addressed to me on this point for the 
appellants is unsound. I  hold that the word.? an application to 
Gsecute * has heen made "■ and granted/-’ should 1;e
intevpreted according to their ordinary grammatical sense as 
meaning any application/^ and that they should not he restricted 
to the last application immediately preceding an application made 
after the expiration of twelve years from the date of the decree 
soug-ht to he enforoedj or on which the sum decreed became-payahle.

I t  follows therefore that as the fifth application, th a t made in 
Aiiguijt 1885, was granted'’̂  the present application made after 
the expiration of twelve years from the date when the decretal 
amount became payable cannot he allowed.

For these reasons I  hold that the lower appellate Court was riglit 
in rojeeting the appellants*’ application of the lo th  of April 1890.

I t  -was further contended for the appellants that the application 
of the 15th of April 1890 was but an application for revival of the 
proceedings under the application of August 1885, Unfortunately 
for the appellants the facts on this matter are against them. The 
application of April 1S90 contained no prayer for revival of previons; 
lapsed proceedings^ but was a distinct and separate application for 
execution.

And lastly it was argued that the Courts below had no power 
to ‘̂'go behind "  the order of the 4th of August 1890^ by which the 
judgment-deljtors’ objection to execution had been shelved in default 
of. their appearing on a day on which they had not been summoned

(1) T. L. E,, G lilad. 172, (2) I. L. Jl., 11 Bom. 52-1.
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to appear. In  my opinion there is notliiiig in this Goiitentioii, I  iggs .
woiilcl apply to it tliG principle recently unanimously atlox t̂ed by all 
tlie Judges of tliis Court in fclie ease of Blloiihil ShigJi y. P/iaJd'cir 
Bingh {1}, and would liolcl that as tlie Court below had not judi
cially decided that the judgment-dehtors^ o].>jections to eseciitioii 
were unsouudj and had simply struck them off the file of pending- 
cases by reason of the objectors^ failing to appear, that Court was 
quite justified (when those objections were renewed) in afterwards

■ hearing the parties respecting them and in judicially deciding 
vvdiether they were valid or not. The Court did decide that the 
objections were valid and that they were fatal to the applications for 
execution. That decision is in my opinion perfectly lig'ht. I  there
fore dismiss the appeal with costs.

Apjjeal dismissed.

P v E V lS IO N A L  C R IM IN A L .

Before Sir John JEd̂ e, Kt.> CMp/  Justice^ and M r, JitsiicB AihiMm, 
QUEEN"-EMPRESS MA^LA BAKHSH.

Cririiinal Procedure Code, ss. 423, Sessions Judge, poii-ers of as n eov.r  ̂ o f
Commitment.

It is competent to a Sessions Judge acting as a Coui't of appeal under s» 423 o£ 
tlie Code of Criiiiinal Procedure, 18S2, laving I'cversed the finding and sentence, 
to order the appellant to ]js committed fov trial to tho Com-t of Session, QBeej?- 
Empress Sul '̂/ia (2) overnilcd.

This was an application on behalf of Govei'nniont for reTisioii 
of an order of the Sessions Judge of Meerut on appeal from an, 
order of a first class Magistrate of the Bulandshalir distrietj 
convicting the appellant of an oSence iinder s. 879| read with 
s. 511 of the Indian Penal Code, and sentencing him to six months^ 
rigorous imprisonment. I t  appeared that there was x’eason to 
believe that the appellant hadj, when pu t on his trial before the 
Magistrate^ been four times previously oonvieted»' Only one of 
sucli convictions ’wias proved against him, the M agistrate omitting to 
question him about the others. On appeal the Sessions Judge 

(1) 1 . R .  15 All..8 4  ■ (-2) I . L. E . 8 All. 14.
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