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Befare Mr.Juslice Burkill,
TILESITAR RAL AXD o7oERs (DRCRER-UOLDERS) v. PARBATI AXD ormERs
(JUDEAENT-DEBTORS).®
¢'ivil Procedure Code. s. 230—Erecultion of deciee-- Application to erecuie
a decree” —~Limitation,

The teem < applicstion to exeente a decree ™ in the thivd paragraph of s. 230 of
he Colle of Civil Procedure weans any application to exceute a deeree. It isvot
confined to the last application preceding the espiry of the period of twelve years
Frowm either of the points of time mentioned in el () ex ol (&) of the same paras
graph of the section abovementioned, Parage Krar v, Bhagwen Din (1) distinguish-
e, Remadhar v, Ram Dayal (2) roferved o,

The facts of this case are fully stated in the judgment of
Purkitt, J.

Munshi Gobénd Prasad, for the appellants.
Bal Bishnu Chandar Motra, for the respondents.

Burkrrr, J.—~This is an appeal against an order of the Subordi-
nate Judge of Ghizipur affirming an order of the Munsif of Said-
par by which the appellants’, decree-holders’, application for execu-
tion of a decree was rejected as time-barred. - The date of the decree
is the 25th of June 1877, Tt therefore was more than tielve years
old at the date of the application which I am now considering, that
application having heen presented on the 15th of April 1890, while
the sum decreed was payable on the 20th of November 1877, But
it is contended for the appellants that hecause the application far
exeeation which immediately preceded that of the 15th of April
1890, was not ¢ granted,” they ave still, despite the twelve years’
rule contained in s, 230 of the Code of Civil Procedure, entitled to
have satisfaction of their decrece by process of execution; and in
order to meet the facts of this case the learned vakil who represents
the appellants farther contends that if the application for execution
which immediately preceded the application made after the expira-
tion of the twelve years had not been  granted,” it was immaterial

R Second’m}peal No, 664 of 1891 from a decree of Pandit Bansidhar, Subordinate
Judge of Ghdzipur, dated the 23rd April 1891, confirming o decree of Babu Chandi
Trasad, Munsif of Saidpur, dated the 18th December 1890,
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that another previous application for execution of the same decree
had heen granted during the twelve years. In fact the learned
akil’s argument amounts o this, that in the third sentence of
s. 230 of the Code of Civil Procedure, the words “where an appli-
cation,” instead of Leing construed according to their ordinary
grammatical meaning as applying to anyapplication made and granted,
should be interpreted to mean “where the last application prior
tu an application made affer the expiration of twelve years” hus
been granted.

Before discussing the force of this argument it will be useful to
seb forth some of the previoys applications made for the execution
of this decrce. 'The earliest application to which I need allude is
the fourth. Tt was made on the 24th of May 1885, Notice under
2, 248 was served on the judgment-debtors, hut as the decvee-holders
failed to deposit the fees for attaching the property against which
they sought execution the application was “struck off*” in June
1885. The fifth application was made on the 8th of August 1885,
In the course of proccedings on thiz application the judgment-
deltors’ property was attached and as that property was ancestral
the execution case was, on the Srd of February 1886, transferred to
the Collector under the provisions of s. 320 of the Code of Civil
Procedure. There is nothing on the record to show what happened
before the Collector. The sixth application for execution was made
on the 14th of November 1857, Nctice was served on the judg-
ment-deltors, who eame in and took certain oljections to the execu-
tion, No order was passed oun those objections, becaunse, on the
23rd of April 1888, the deerce-holders withdrew their application
and asked that it might be struck out, intimating their intention of
malking a further application at some future date. ‘

This is the last application which was made within the twelve
years from the date when the money due under the decrec was pay+
able, The seventh and last application for execution was made on
the 15th of April 1890, Itis the application now before me, In
it the usual notice having been issued to the judgment-debtors they
appeared, and, inler ulin, objected that the execution was time-harred,
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A dale was fixed for hearing the objection, and, strange to say, that
date was a Sunday. The judgment-debtors heing absent on the
following day (the 4th of Angust 1890) their objection was struck
out in defanlt and subsequently an order was passed directing the
case to. be sent to the Collector under s. 320. Shortly afterwards
{he judgment-debtors again came in and reiterated their oljections,
The question was then taken up by the Court, which eventually
coming to the conclusion that execution was harved by the twelve
years’ rule contained in s, 230 of the Code of Civil Procedure
rejected the application for exceution, That ovder was upheld on
appeal by the Subordinate Judge, and it is from that appellate order
that this appeal is brought.

The contention then put forward on behalf of the appellants is
{hat inasmuch ag the sixth application for exceution was not grant-
ed, they are now entitled to have out exccution on the seventh appli-
cation, Their learned vakil based his contention oxn the judgment
of thig Court in the case of Paraga Kuar v, Bhagwan Din (1). Now
accepting {ully the definition of the word * granted ” as laid down
in that case, I hold with the learned vakil that the sixth application
was not “ granted.”  Bubt I must also hold that the fifth applica-
tion, that of the Sth of August 1885, was granted. The Court did
much more on it than merely issue a notice, It attached the pro-
perty against which execution was sought, and then, finding that
that property came under the definition of ¢ ancestral property,” it
transferred the further proceedings in execution to the Collector as it
was bound by law to do, In fact the Court took every step within
its lawful power to further the execution of the decree, and when
the limits of its own jurisdiction were reached it tvansferred the
Further proceedings to a trilunal empowered by law to coutinue themn,
Under such civeumstances T cannot but Lold that this fifth applica-

110 was ¢ granted ** within the meaning of s, 230 of the Code of
Civil Procedure,

Now the third sentence of 5. 230 of Act No. XV of 1882
provides that where an application to exccute g decree * # %
(]) -[1 L, 1\1-; All- 301;
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lias been made nnder this section and oranted, no subsequent applis
calion to execute the same decree gmﬂ he rmnttd after the
expitation of twelve years from O

s+ '.' =
the date of the default in making the payment in respect of which
{he applicant seeks to enforce the decree.”

Primd facte, thevefore, as it »

appears ihat at lenst one application
for execution of this decrse had hee

pl nmmgd no subsequent appli-
cation to execute the same decree shouid le granted alter the
expiration of twelve years from the dateon which the decretal
amount was payable, <. ¢, the 20th of November 1877.

Bub it is contended that T sheuld disregard the ffth application
altogether as immaterial, and that the only application wlich can be
{aken into consideration is the sixth, Lecanse it was the application
immediately preceding the application made alter the expirvation of
twelve years from the 20th of November 1877,

The case eited, Paraga KNuar v. Bhagean Din (1), undoubtedly
at frst sight appears to lend some support to this contention,  But
on a elose examination of the facts of that case and of the judgment
of the learned Officiating Chief Justice, who delivered the judgment
of the Court, T am of opinion that it does not support the con-
struction which the learned vakil would have me put on it. The
decree 1n that ease was made in August 1865, It was an instalment
decree providing for periodical payments over a period of sixteen
years from 1866 to 1852, The twelfth year from the dabe fixed
for the payment of the last instalment would be the year 1894, Uyp
to 1877 several payments had been made apparently without issue
of process of execution. In March of that year an application for
execution was made, but would appear not to have heen granted
(within the technical meaning of that word) as the parties came to
an arrangement for lgaidation of the debt which was confirmed hy
the Court and the ease was thereupon “struck off.” The next
application was in Mareh 1881, It came to an end in the same
manner as the preceding application of Mareh 1877, The
Court was informed that a new arrangement for payment had heen

(1) To T R 8 A0, G0L,
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come {o Debween the parties and that part payment lad been made.
Another application was made in March 1883, On it nothing was
done further than the issue of motice, whereupon the Court was
informed that an arvangement for payment had been made, The case
was accordingly “struck off.” It will be noticed that the applica-
tions of 1881 and of 1883 were made after the expiration of twelve
years from the date of the decree. But the report of the case does
not state what instalments were due at the date of the application
of March 1877, a matter of no little importance with reference to
¢lause (4) of the third sentence of 2. 230 of Act No. XIV of 1882,

The last application was made in March 1884, and it was with
reference Lo 1t that the judgment of this Court was delivered. In
his judgment the learned Officiating Chief Justice, after premising
that the only ground on which the Court was asked to interfere in
appeal was that © the original decree having heen more than twelve
years old ab the date of the two last applications for execution, it
is Darred by limitation,” proceeded to say :— Looking at the pro-
visions of 5. 230 of the Civil Procedure Code, it would appear that
after a decree is twelve years old there is a prohibition agaiust its
Leing executed more than once, that is, an application should not
be granted if a previous application had hbeen allowed under ihe
provisions of that section.’”” The first and second clauses of the
paragraph just cited somewhat conflict one with the other, hut at
any rate the second clause distinetly lays down that if a previous
application had Dbeen allowed (which I interpret to mean any pre-
vious application) no subsequent application can be granted aftev
the expivation of twelve years from the date of the decree, Then
follow the words en which the argwment in the ease T am now con-
sidering has been fonnded, namely,— Now the test to apply to
this case is to see whether the last of those applications preceding
the application the granting of which is the sulject of appeal was
granted, hecause, if granted, the prohibition referred to in the section,
applies,” I am unable, however, to consider these words as an
authority for holding that the last application immediately preced-
ing an application mude aller the expiration of fwelye years from
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ihe date of the decree, 12 the only application 1o De faken into 1893
consideration,” and thal it is immaterial whether any previous mgopsmasn
application had heen granted. 'That the learned Officiating Chief PATAATT.
Tustice did not himself take that view is evident from the fact that
having come to the conclusion that the application of 1883 had not
Teen ¢ granted >’ he went on to consider the previous application of
1581, He found that it also had not been granted and that there-
fore it also was “nob within the prohilition contained ins, 250.
But surely, if the argument T am considering he sound, there was no
necessity whatever for looking into the application of 1881, All that
in that case would have bLeen necessary was to have deeided that
the application of 1883 had not heen granted, without going
any further. The inference I draw from the learned Officiating Chief
Justice’s remarks about the application of 1881 is that, if in his
opinion that application had heen granted, he would have held that
the decree was time-barred. It is (as I before remarked) important
that the report does not give any information as to the date
when the instalment, to recover which the application of 1877 was
made, fell due, That matter does not appear to have been hronght
to the notice of the Court. The case of Paraga Kuar v. Bhagwan
Din (1) was considered in the suhsequent case of Ramadhar v. Raw.
Dayal (2). In that case an application had heen made in Novembher
1884, for execution of a decree passed in April 1872, In his
jodgment Mr. Justice Mahmood, while aceepting fully the mean-
ing of the word “ granted” as laid down in Purage Kuar’s case,
did not confine his attention to the last application immediately
preceding that made in November 1834, hut considered the effect
of the two previous applications made in February. 1853 and in
December 1883, respectively. That learned Judge evidently did
nob helieve in the existence of the rule now confended for. The
point was not touched on by the other learned Judge (Mr. Justice
Oldfield) who heard Rumadhar v. Bamw Dayal (2). His jodgment
proceeded on a clause of 5, 230 which has heen repealed by Aet No,
VII of 1888. '

(1) T.T. R. § AL 301, (2) 1. I R. § Al 530,
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The case of Chengara v. Apjaseit Ayypar (1) hasno Dear

ing on the question under discnssion. It simply gives to the
word “granted ? the meaning given to it in Perage Kuear’s case.
The only other case bearing on this matter which I have been able
to find is that of Metickand v, RKrishnarav Ganesh (2), The
judement in it, bowever, proceeds on the repealed clause of s, 230

and is not in pomt he‘L

On a veview of the anthorities cited ahove I have come to the
conclusion that the argument addressed to me on this point for the
appellants is onsound. T hold that the words “an applieation fo
# % hag heen made ¥ % % % and granted,” should Le
interpreted accoxding to fheir ordinary grammatical sense as
meaning ¢ any application,” and that they should not e restricted
to the lagh applieation immediately preceding an application made
after the expiration of twelve vears from the date of the deeree
sought to he enforced, or on which the sum decreed hecame payalle,

)

exeente

Tt follows therefore that as the fifth applieation, that made in
Angust 1885, was “ granted” the present application made after
the expiration of twelve years from the date when the decretal
amount heeame payable eannot he allowed.

For these reasons T hold that the lower appellate Court was rvight
in rejecting the app sellants’ application of the 15th of April 1890,

It was further contended for the appellants that the application
of the 15th of April 1890 was hut an application for revival of the
proceedings under the application of August 1885, Unfortunately
for the appellants the facts on this matter are against them. The
application of April 1890 contained no prayer for revival of previous
lapsed proceedings, bu‘r was a distinet and separate application for
execution.

And lastly it was argued that the Courts Lelow lad no power
to “go hehind  the order of the 4th of August 1890, Ly which the
judgment-dehtors’ objection to execution had bheen shelved in defanlt
of their appearing on-a day on which they had not Leen summoned

(M T I R, 6 Mad, 172, () I L, R, 11 Bowm, §24,



YOL. XV.] ALLAHABAD SERIES,

205
to appear. In my opinion there is nothing in this eontention, T 1303
would apply to it the principle recently unanimously adopted by all TrepsmanBag
the Judges of this Court in the case of Dioiial Stagh v, Phallai P AI;.‘;’L .
Siigh (1), and would hold that as the Cowrt helow had not judi- .
cially decided that the judgment-debtors’ objecticns fo execution
were unsound, and had simply struck them off the file of pending
cases by reason of the objectors’ failing to appear, that Court was
quite justified (when those objections were venewed) in afterwards
‘hearing the partics respecting them andin judicially deciding
whether they were valid or not. The Court did decide that tha
objections were valid and that they weve fatal to the applications for
esecution, Thab decision isin my opinion perfectly right., I {here-
fore dismiss the appeal with costs,
Appeal dismissed,
REVISIONAL CRIMINAL, s

April 25,

Before Bir John Edge, Et., Chief Justice, und Alv, Justice Aikiman,
QUIEN-EMPRESS » MAULA BAKHSH,
Criminel Procedure Code, ss. 423, 480~ Sessions Judge, powers of as a coust of
appeal— Commitment.

1t is competent to a Sessions Judge acking as a Courb of appenl under s, 423 of
tlie Code of Criminal Precedure, 1882, having reversed the finding nnd sentence,
to order the appellant to he committed for frial to tho Court of Sesslon. Queen-
Tinpress v Sulke (2) overruled, :

This was an application on behalf of Government for revision
of an order of the Nessions Judge of Meerut on appeal from an
order of a first class Magistrate of the Bulandshahr district,
convieting the appellant of an offence under s. 379, read with
g, 511 of the Indian Penal Code, and sentencing lLim fo six months’
rigorous imprisonment, It appeared that there was reason to
helieve that the ‘appellant had, when put on his trial before the
Magistrate, been four times previously convieted: Only ome of
such convictions was proved against him, the Magistrate omitting to
question him about the others. On appeal the Sessions Judge
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