
Before S ir John Bdge, K t., Chief Justice, and Mr. Justice Aihman. X)ec^mler 19

TILAK RAJ SINGH a s d  a n o t h e r  ( D e f e n d a n t s ) v. CHAEARDHAEI SINGH ----------------—
A S D  A N O TEER (P L A IN T IF F -;)*

Citnl Procedure Code, ss 562, 591—Ajipeal—̂ OhJeation to previous of dev in ike 
case Such oljection to he taken in Menwraiidvm of appeal.

Unless sueli objection is talien in Ms memorandum of appeal, it is not Open to 
an appellant at tlie bearing o£ an apiieal from the decree to question the validity of 
an order of rem ind previously made in the case under s. 562 of the Code of Civil 
Procedure,

The plaintiffs siied in tlie Court of tlie Munsif of Ballia for tlie 
recovery o£ possession of 3 bigbas 13 biswas of land by cancelment 
o£ an auction sale dated tlie 3rd of April 1883, and two settlement 
dL'cisions dated tbe l  itli of February and the 26tli June 1885j and 
ti) recover Es. 87 as dam.ig-es.

The plaintiffs claimed as 2)\irelia?ers under a sale-deed dated the 
•lith of September 1830^ from one E,am Lai, a tenant at fixed, rates.
They alleged that they had obtained possession, bat that in the 
recent settlement the defendant, Tilak Raj, had caused his name to 
1)0 entered in tlie hliasra in respect of the land. The plaintiffs had 
objected to this entry of the defendant's name, but their objection 
was disallowed. Their application for review of judgment was also 
disallowed. The plaintiffs then brought a claim in the Civil Court 
for maintenance of possession, but that claim was disniissed.

The defendant, Tilak E aj, pleaded that he being the sole zamln” 
dAr of the land in suit and the plaintiffs the representatives, as they 
alleged, of a cultivator^ the suit was not cognizable by a Civil Court.
He also pleaded res jiulicata, that liam  Lai was not competent to 
transfer his tenant rights to the plaintiffs, that the sale-deed of the 
plaintiffs was collusive^ that his own purchase a t auction sale was a 
valid transaction, and lastly that the damages assessed by the plain­
tiffs were excessive. The second d-jfendant, Raj Kishore, was 
impleaded as ^ fro  forma  defendant^ having purchased a portion of 
the land in dispute from Tilak Uaj,

* Second Appeal Ko. 888 of 1890 from a decree of Babu Lalta Prasad, Snbordi- 
iiate Judge of GhuKipur, dated the 10th Jnly 1890, modifying a decree of Munslii 
Oirdhari Lai, Munsif of Bj,llia, dated the 14th March 1890.
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1802 issues and considering tliemThe first Court after framing five 
decreed the plaintiffs^ claim for possession and for a portion of the 
damages claimed.

In  appeal the Subordinate Judge remanded the ease, ostensibly 
under s. 562 of the Code of Civil Procedure.

The case was accordingly re-tried, by a different Munsif, and in 
the result the plaintiff'’s suit was dismissed with costs.

The plaintiffs thereupon appealed and the defendants filed 
objections under s. 561 of the Code of Civil Procedure. The lower 
appellate Court allowed the plaintiffs^ appeal and gave them a 
decree for possession and part of the damages claimed.

The defenJants thereupon appealed to the High Court, and at 
the hearing of this appeal, though the point was not taken in 
the memorandum of appeal, they attem pted to plead th a t the 
remand order under s. 562 of the  Code of Civil Procedure mentioned 
above was a bad order, and in view apparently of this contention 
the appeal was referred by the single Judge before whom it had 
been laid to a Bench of two Judges.

Munshi Jivala Prasad, for the appellants.
Mr. J. E. Iloicarcl and Munshi Gobind Prasad, for the 

respondents.
E dg e , C.J., and A ik m .an, J .—Mr. Jwala Prasad for the surviving 

defendant-a[)pellant has contended that he is entitled in this appeal 
Irom the decree of -the lower appellate Court to question the order 
of remand passed under s. 562 of the Code of Civil Proce.lure, 
liOtwithstanding that that objection was not set forth amongst his 
grounds of objection in the memorandum of appeal here. In  our 
opinion an objection which may be heard under s. 591 of the Code 
m ust be one set forth in the memorandum of appeal. Section 591 
gives an exceptional privilege to the appellant, apparently on the 
condition that his objection is an objection set forth as a ground in 
his memorandum- of appeal. Even if we were not prevented from 
hearing this objection by reason of its not having been set forth in 
the memorandum of appeal^ we would not, having regard to the



fa c t  th a t  th e  order u n der s. 56 2  w a s m ade as lo n g  ag'O as th e  3 9 tli Ŝ's2

o f  D ecem b er IS S S , g iv e  lea v e  to th e  a p p elh in t to  u r g e  th a t  p a r ticu la r  t i la k  Haj

oh jec tio u  a t  th is  la te  s ta g e  of th e  case a fter  su ch  a lo n g  period has

elapijed since th e  order. Chaeae’
BHAKI S iN S tt.

A s  to  th e  second g ro u n d  no a tte m p t  has been m ade to  su p p o rt  

it . T he first g rou n d  o£ appeal is  n o t very  in te llig ib le . W e  are to ld  

th at th e  h o ld in g  in  q u estio n  w as o n e  to  w h ich  th e  second and n o t  

th e  first p aragraph  o f s . 9 o f  A c t  N o . X I I  of I S S l  a p p lies . T h e  

ap p ella n ts are p rec lu d ed  b y  th e  f in d in g  o f th e  C o u rt b e lo w , w h ic li 

is  n o t q u estio n ed  in  appeal^ fro m  e o n te n d in g  th a t  th e  h o ld in g  was 

n o t one a t fixed r:ttcs.

T h e appeal or th e  su rv iv in g  doLonid.int is  d ism iss-.'! w ith  co sts .

The appeal so far as it coai.'erns the othur appellant^ Tiluk Raj Singh,
•w ho died iiiore than  s ix  m o n th s a g o , an d  w hose rep resen ta tiv es  liavo  

n o t  been b r o u g h t on th e  record , abates.
Jppciil dia'ifiin&cd.

EEYISIONAL CIVIL.
___________ J'an wa 7  14.

Before 3Ir. JitsHoo Tyrrdl and Mr. Blair,

H A S A N  SH A ll  { . I p p lx c a s i )  v. S H E O  P E A S A D  a u d  a k o t u e r  (O i'P o s ix e  P A T iiiiis )*

Civil Frocedv.re Code ss. 200, 209, 622 - Amen h,nsnt o f decree—-Inttirsstgiven hy 
aiiumdraeut in decree ivhich ivas not gitsn Ihe jaJguiiini—lievijion.

Tbe pliiintiliS sued fo? rceovcry of a cei’taiii sum of money uud interest up to 
date f)i 6iiifc and for interest during the &nit and siibscijuent to daeree until aatisfaeriou 
tliereof. The Court in its judgment awarded the plaiiitiffsi n speeiiitd sum of money and 
ordered that the rest of the plaintiff’s claim should stand dismissed, Bubseqnciitly 
the Court amended its decree by adding a decretal order for the payment to the phiin- 
tifirfby the defendiint of iuterest during the peiideiiey o? the suit and after decree until 
thtj siitisraetiou of tlic debt. Held that it was illegal fur the Court to decree the 
elaiai for iutfcrt-iit by way of aiueaduieut of its decree and that the order ao amending 
the decree was open to revision,

The facts of this case sufficiently appear from the judgment of 
the Court.

*■ Application No. 34 of 1892 imder s. 622 of the Civil Proeedure Code for 
revision, of an order of Maulvi Shali Ahiaad-ullaii, Subordiuate Judge of Meerut, 
dated the 23rd April 1S92.
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