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We were also refei'red to Shaikh Karim Bttksh v. Karnv’-iul-fUcn 
Ahmad (I). The precedent upon whieli tlie Court of iirst instance 
originally decided the case seems to ns directly in point and conclu­
sive upon the question. The head-note tijere runs as follows ;—■ 

According to the Muhammadan law a partner has a right of pre­
emption in villages or large estates. B ut a neighbour cannot claim, 
such right on the ground o£ -vicinage/^ W e have examined the 
judgment and find th a t it fully hears out the head-note cited to vis. 
In  the present instance the appellant was really no more than a 
neighbour^ and we have not been referred to^ nor have wc om'selvcs 
found, any authority in the Muhammadan law which gives such a 
neighbour a right of pre-emption in a distinct and adjoining mahal 
solely on the ground of vicinage. Under these cireumsta,rices it is 
unnecessary for us to consider whether or not the preliminaries of 
the Muhammadan law were observed. We dismiss the appeal with 
costs.

Appeal (Iismisscil.

Before Sir John Edge, K t,, CU‘'f JusUce, Mr. Justice T yrrell and Mr.
J u s tic e  B la i i ' .

JWALA PRASAD (DECnEE-noiDEE.) v. EAM NAEAIJT (.Tui»gmekt-deiitoTv).^--

A ct 1 0/1879, s. 46; sch, i a rt  —Sale Ccriijicate—Sale sulject to
in c im h ra n c e .

Where property snbjecfc to an incumbrance is sold by auction iii oseciition of a  
decrc-c, tbo sale cerfcifieato sboulcl bo stamped according to tbo amount of the purclinse 
money, and not according to tbo amount o£ tbe purcba.se money together with the 
iaeurabrance.

T h is  was a reference to the H igh Com't by the Board of Revenue^ 
tinder s. 46 of the Indian Stamp Act, 1879.

In  this case in e'secntion of a decree between the above-named 
parties a house was sold by public auction for Es. 550^ subject to 
a lien of Rs. 3,909. The sale having been confirmed, a certificate 
was granted to the purchaser on a  stamp of Rs. 6 calculated oa 
the amount of the actual purchase inoney. This document was

* Miscellaneous Application Ifo. 135 of 1892 being a llefercnco by the Boiird of 
Beveaue under the Indian Stamp Act, 1879.
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1892 impounded by the Sub-Kegistrar of tlie Agra Mauieipality under s. 
— 33 of tlie Stamp Act, ho holding that it was liable to a duty of Bs. 45 

Piu\sAD calculated on Pv-s. the purchase money, plus the amount of the 
Ram Saeaw. incumbrance, namely Es. 3,909. The Sub-Registrar in due eoui'se 

submitted the document to the Collector, and that officer being in 
cloubt as to the correct stamp, owing to the existence of several 
conflicting rulings of other High Courts on the point, referred the 
question to the Board of Revenue. The Board of Eevenue there-' 
npon referred the case to the High Court, calling attention to cer-* 
tain rulings on the point in question, viz., Meer K aim r Khan 
Murad Khan v. Mrahim Khan Musa Khan (1). In  the m.atkr of 
a  r e f e r e n c e  to iJie Board o f lievemie ( 2 ) .  Befsrejice under Stamp' 
Act, t. 4̂ 6 i3), (4).

On this reference the following opinion was pronounced :—

E dge , C. J., T ykrell  and B l a iii , J J .— In this case the property 
was sold at an aviction sale, subject to an incumbrance. The simpfe 
question is whether the stamp on the sale-certificate should be’ 
calculated on the amount of the purchase money or oU the amount 
of the purchase money plus the amount of the iuGumbrance. We 
have not the slightest doabt that the stamp must be calculated on 
the amount of the purchase money. The incumbrance constituted^ 
no part of the consideration. The interest which was represented!' 
by the incumbrance, that is, the mortgagee's interest, did not pass 
By the sale.

Iiet the Board of Revenue be i-nformed that this is our opinion,-
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1802 -Before S ir Jo7m m ^ e , Chief Justice, ctK’d' M r. Justice AiJcman.
D ecem ber' 7.

KIAZ-SILLAH E l i  AN (Defei^bant) v. NA21R BEGAM (PiAiKxirp).*

Civil Procedure Code,-s. 13—JSes Jmlieaifti.

One Musamumt Nazii- Begam brought a suit against a lambard'ar foî  her' sbara 
in the profits of a certain her claim being based upon an assignment exeeuted

=» STOOTdAppfeal _No.974of lS90from a (lecree of Munshi Mata Prasad. Rub. 
ordiliate Judge of Bareilly, dated the 5tU August 1890, modifviug a decree Maulvi 
Siraj-iaddui, Munsif of Bareilly, dated the 9th November 1889.

SIn ^  S ’’ S Mad’. 15..
(2) I, L, B., 10 Calc. 92. (4) I. L, E., 7 Mad, 421,


