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Ahimad (1), The precedent upon which the Court of Hrzb instance
originally decided the case secms to us directly in point and conclu-
give npon the guestion. The head-note there runs as follows (—
« According to the Muhammadan law a partner has a right of pre-
emption in villages or large estates. Dut a neighbour cannot claim
guch right on the ground of vicinage” We have examined the
judgment and find that it fully hears out the head-note cited to us.
In the present instance the appellant was veally no move than
neighbour, and we have not heen referred to, nor have we ourselves
found, any aathority in the Muhammadan law which gives such a
neighbonr a vight of pre-emption in a distinet and adjoining weldl
solely on the ground of vicinage. Under these circumstances it is
nnnecessary for us to consider whether or not the preliminavies of
the Muhammadan law were observed. We dismiss the appeal with
costs,
Appeal dismissed,

Before Sir John Edge, Kt,, Chicf Justice, By, Justice Tyrirell and Rir.
Justice Blair,
JWALA PRASAD (DECREE-HOLDER) v RAM NARAIN (JTDUMENT-DEDTOR).#
Act 1 of 1879, 5, 40; sck, i art 16— Stamp—Sale Cerlificate—Sale sulject ta
incumbrance.

Where property subject to an incumbrance is sold by auction in execution of 5
deeree, the sale certificate should be stamped aceording to the amount of the purchase
money, aud not necording to the amonnt of the purchase money togetlior with the
incumbrance. ‘

Tais was a reference fo the High Court by the Boaxd of Revenue,
under s. 46 of the Indian Stamp Act, 1879.

In this case in execution of s decree between the above-named
parties a house was sold by public auction for Rs, 550, subject to
a lien of Rs, 8,209. The sale having been confirmed, a certificate
was granted to the purchaser on a stamp of Rs. 6 caleulated on
the amount of the actual purchase money, This document was

* Miscellaneous Application No. 135 of 1892 being a Reference by the Board of
Revenue under the Indian Stamp Act, 1879,

(1) 6 NoW. P, I, C. Rep., 877,
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1802 imponded by the Sub-Registrar of the Agra Municipality under s.
" 83 of the Stamp Act, he holding that it was liable to a daty of Rs, 45
Jwira
Prasap

ealeulated on Rs. 550, the purchase money, plus. the a'mount of the

Rust Namar. incumbrance, namely Bs. 8,909. The Sal-Registrar m due ‘eour?e
submitted the document to the Collector, and thafj ‘oﬁlcer Leing n
doubt as to the correct stamp, owing to the ex1§t0nce of several
conflicting rulings of other High Courts on the point, referred the
question to the Board of Revenue, The Boar.d of Beve'nne t11e}'<af‘
upon referred the case to the High Court, F-ulhng &ttcu’tllon 'to cer
tain rulings on the point in question, viz, Meer Kaisur ]x/mn!-
Murad Khan v. Bbrakim Khan Musa Khan (1), Ia lhe wmatter of
a reference to the Board of Revenne (2). Reference under Slump
Act, 5. 46 (3), (4).

On this reference the following opinion was pronounced :-—

Eoez, C. J., Tyrrern and Brair, JJ.—1In this case the property
was sold at an auction sale, subject to an incumbrance, 'fl}e simple
question is whether the stamp on the sale-certificate should bLe
cgleulated on the amount of the purehase money or on the amaunt
of the purchase money plus the amount of the incumbrance. We
have not the slightest doubt that the stamp must be ecaleulated o
the amount of the purchase money. The incumbrance constituted
no part of the consideration. The interest which was represented
by the incumbrance, that ig, thie mortgagee’s interest, did not pass
by the sale.

Let the Board of Revenue be informed that this is owr opinion,

1892 “Before Sir Joln Edge, Kt., Chicf Justice, and M. Justice Aikman.
Deasmber 7. RIAZ-ULLAH RHAN (Derexpant) o. NAZIR BEGAM (PrAserer)®

Civil Procedure Code, s. 13— Res Judicute.

Orie Muswmwnt Nozir Begam brought 2 suit against o lambardir for her share
in the profits of a certain makdl, her claim being based upen an assignmenb executed

# Second Applal No. 974 of 1890 fram a decree of Munshi Matn Prasad

ordinate Judge of Bareilly, dated the 5th August 18

Biraj-uddin, Munsif of Bareilly, dated the 941 Nov
(1) L. L. R., 15 Bowm, 532,
) L L, R, 10 Cale. 92.

, Sube
90, modifying o decreo of Maulvi
ember 1589.

3) 1. L. R., § Mad. 15.

() L L, R, 7 Mad, 421,



