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limitation for suits, The plaintiff, appellant here, has only himeelf 1599

to thank if he bad any merits in this sait. e brought his suit at  yiwrr
the last moment of a fwelve years” limitation. He inserted a ridi- pf‘;":‘m
culous valuation which no Coust woull aceept.” He delayed pre- Bicuw

senting his pluint in the Court of the Munsif until that Court was = oo™

about €o rise for the day and until the office from which he eould
Iiave obtained stamped paper had closed for the day. We hold that
his suit was barred Ly limitation, and we dismiss his appeal and
aflirm the decree of the Court below with costs.

Appeal dismissed.

FULL BENCH. -~
PO February 8,
Before Sir John Elge, Kt., Chicf Justice, Mr. Justice Tyrrell, Mr. Justice Knoz, D
My. Justice Blair, Mr. Justice Burkitt and My, Justice dikmar.

BADRI PRASAD Axp axoraiR (PLAINTIFFS) v MADAN LAL AXD OTHCRS
w  {DEFENDANTS)¥

Hindw Law—Joint Hindy family—Liabilily of sons during their father’s lifea

time for his anlecedent deits. -

Held by the Full Bench that the sons in a joint Hindn family were Lalle to be

sued along with their father upon & mortgage hond given by the father alone after

the gona were born which purported to mortgage the joint family property, the eon-

sideration having been, with o trifling exception, money advances autecedently wuds

by the mortgagee to him not as manager of the family or with the authority of the

sozs or for family purposes, but not for purposes of immorality or for purposes which

if the father was dead would exonerate the sons from the pious obligation of paying
such debts of the father, 4

Held also that the decree in such a suit should be a decrce for sale of the mort«
gaged property under s. 88 of Act No. IV of 1882,
Tu1s was a'reference to the Fall Bench made under an order of
Edge, C. J,, and Tyrrell, J., dated the 7th of November 1892, The
. facts of the case are fully stated in the judgment of Edge, C. J.

Mr, A. Strackey, Munshi Jwala Prasad, Munshi Run Prased,
Munshi Maiko Prasad and Babu Becka Bun, for the appellants.

* Beeond appesl No. 20 of 1890, from a decree of F. B. Elliot, Brq., District
Judge of Allahabad, duted the 7th tecewnber 1584, confirming a decvee of Pandit
Bausidhar, Subordinate Judge of Allahnbad, dated the 6th September 1358,
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Balwu Jogindro Nath Chaudhis, Pandit Buldeo Ram and Munshi’
Jokhw Lal, for the respondents, ‘

Ever, C.J~This second appeal which has been referred to a
Tull Benchi of all the Judges of the Court raises two very important
questions affecting Ilindus. One is—can the sous in a joint Hinda
family be sued along with their father upon a mortgage bond given
by the father alone aftor the sons were horn which purperted te
mortgage the joint family property, the consideration baving been,
with a trifling exception, money advances antecedently made by the
mortgagee to him not as manager of the family or with the authority
of the sovs or for family purposes, but not for purposes of immorality
or for purposes which if the father was dead would esonerate the
sons from the pious obligation of paying such debts of the father?

The seeond guestion is—if the suit is maintainable, what is the
decree which can be given to the representatives of the mortgagee,
who are the plaintiffs ?

The facts of the case, as admitted or found by the Lower Appel-
late Court, so far as they are material, are as follows :—

On the 80th of December 1884, Madan Lal execnted in favour
of Lala Ram Kishan a bond by which be purported to mortgage the
immovable property in suit. The eonsideralion for the bond was
Rs. 1,457-3-0, due by Madan Tal to Lala Ram Kishan under a prior
mortgage bond, of the 7th of October 1881, Rs, 181-4-0 interest
due by Madan Lal to Lala Ram Kishan under, the first mortgage
bond and a then present advance of Bs, 11-9-0 made by Liala Ram
Kishan to Madan Lal on the execution of the bond in suit. By the
mortgage in suib Madan Lal agreed to pay the principal moneys,
amounting to Rs. 1,650, with intercst thereon at the rate of one per
centum per mensem, in a year from the 30th of December 1884.
The property included in the mortgage of the 30th of December
1884 was the whole of the ancestral joint family property of the
family of Madan Dal, Lala Ram Kishan died prior to the institntion
of the suit, which was brought upen the mortgage bond of the 30th
of December 1884, by Lis leirs against Madan Lal and his sons,
Kunji Lal, Muni Lal, Kandbai Lal and Shankar Lal, In the plaing
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it was alleged that Madan Lal was the head and manager of the

family, and in his capacity of manager and for family purposes gave

the bound in suit to Lala Ram Kishan. The prayer of the plaint
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was in effect for a decree under s. 88 of the Transfer of Pro- Mapax Lax,

perty Aet, 1882, and if the nett proceeds of the sale of the mort-
gaged property should be found insuflivient to pay the amount due
ou the mortgage, the prayer in effect further asked {or a decree nnder
£, 90 of that Act against the other property of Madan Lal. It was
not sought Ly the plaint to make the sons of Madan Tal personhlly
linhle, Madan Lal did not defend the suit. He admitted the
valility of the claim. The defendants Kandbai Lal and Shankar
Lial are minors, The defendants other than Madarn Lal have
defended the snibh.  They have denied that Madan Lial was the head
and manager of the family, and have alleged that the moneys were
not lent to Madan Lal as the manager or for the purposes of the
family, aud that the bond in snit was given without their consent
and without any valid necossity, and that Madan Lal borrowed the

roney for and spent it in immerality, and that they have not
received any benefib from the loans, The plaintiffs’ suit was dis-
missed with essts by Pandit Bansidhar, the Subordinate Judge of
Allahabad, and their appeal was dismissed with eosts by the District
Judge. From the decree of the District Judge this appeal has heen
brought. ;

Tt has been found that the property included in the bond was
the whole ancestral property possessed by the family. It has also
been found that Madan Lal paid no attention to the family or their
interests, and did not, as a matter of fact, act as the managing head
of the family; that the defendants Kunji Lal and Muni Lal dis-
charged his functions as head and manager of the family, and were
not only of full age when the Lond was executed, but had carried
on business on their own account for some six years previous to ibs
execution ; that there were no ancestral debts, and that the debts
in respect of which the bond was given were all personal to Madan
hLal,' and that the money from first to last was received byMadan
Lal for his own personal use, and that the plaintiffs could not but
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have been aware of those facts. ITrom the judgments of the two-
courts I think the District Judge was referring to Lala Ram Kishan
as well as to his sons when he found that the plaintiffs conld not
but have been aware of the facts. It was also found that Madan
Lal had grossly neglected his duty to Lis sons, but that it was not
shown that the debts were tainted with immorality, The bond in
suit was given on the 13th day of Sudi Pus, Sambat 1941, and the
Subordinate Judge found, and the District Judge did not dissent
from the finding, that “ the answering defendants have proved that
since the latter part of Sambat 1935, or the beginning of Sambat
1936, the said defendunts have not stood in need of heing looked
after or cared for by their father., In the first place, the defendant
No. 1, 7 e., the principal debtor (Madan Lal), does nct scem to have
ever attended to his family necessities. Since his father’s death he
has passed a life of luxury, and in this state of his inattention his
family passed its days ill or well as fell to their lot. But from
the time above mentioned his elder son, and, from a short time after,
his other son took to business themselves, and thus they, their
minor brothers and their mother sapported themselves. The parties
do not only belong to a brotherhood, but are collaterally related also.
Their houses also are close to each other. It is somewhat hard to
helieve that the plaintiffs may have remained unaware of the conduct
and manners of the defendant No. 1, their debtor,”

From the findings to which T have referred it appears that at no
time did Madan Lal ever act as the manager of the family; that he
pever fulfilled the duties of the head of a Hindu family ; and that
since a time prior to the giving of the bond of the 7th of October
1881 the sons, Kuiji Lal and Muuni Lal, performed the duties
which their father ought to have performed for the family, and by
their exertions in business supported themselves, their mother and
their minor brothers, the other two defendants. As T vead the
judgments of the Courts below, Liala Ram Kishan and his heirs, the
plaintiffs in this guit, must have heen well aware of the circum-
stances of the family, I confess that my sympathies are entirely
with the defendants, the sons of Madan Lal.



TOL. XV.] ALLATABAD SERIES.

My, Strockey, on behalf of the plaintiffs-appellants, has con-
tended thut they are entitled on the findings and on the authority
of decisions of their Lordships of the Privy Couneil, to the decree
which they seek by the prayer in their plaint, Mr. Chawdhri, on
the other hand, on bebalf of the sons of Madan Lul, has contended
that the picus duty of a Hindu son to pay debts contracted by the
father does not arise except when the father is dead, is abroad, oris
immersed in difficulties, and in support of that contention he cited
texts and passages to he found at page 205 of Mandlil’s Hindu
Law. “The Vyavahara Mayukha, &c:, &e.,’” ediion of 1830; at
pages 42 and 263 of the Sacred Books of the Bast, Volome 33, and
verses 27, 28 and 29 of the {ranslation of the Mitakshara, at page
255 of MacNaghten’s Mitakshara, edition of 1870. Our attention
was also drawn to pages 642, 643, 6144 and 645 of West and Bihlers
Hindu Lav, 31d edition, and Mr. Chaudiri contended that this suit,
s0 far as it related to the interests of the sons of Madan Lal in the
family property, was premature. e also eontended that the debts
in respect of which the bond of the 80th December 1884 was given
were not antecedent debts within the meaning of the expression
“antecedent debt *’ as used in the decision of their Lordships of the
Privy Couneil in Mussainat Nanomni Babuasin awd others v. Mpdun
Mohun ond others (1), the argument being that by * antecedent
debt” was meant a prior debt due by the father to a persen other
than the person to whom he subsequently alienated family property

in order fo ohtain money with which to discharge such prior debt;

and the debts not having been contracted by Madan Lal as manager
of the family or for fansily purposes and withoust the consent of hig
sons, and the soms having derived no benefit from the advances,
Madan Lal had no power to mortgage the family property, and the
mortgage could not be enforced in this suit. In support of that

contention My, Chaudbri cited a judgment of a Full Bench of the .

High Court at Caleutta in Modhoo Dyal Singh v. Golbur Singh
and others (). .
Whatever may have heen the ritle of Hindu Law, T agree with

the opinion of Pontifex and McDonell, JJ., expressed in their judg-
(1) L B, 33, LAy 1; 80, L L. By 13, Cale, 2L (2) 9'W. Ry 0, B, 514,
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ment in Laljee Sukoy v. Fukeer Chand and others (1) in respect of .
a son governed by the rules of the Mitakshara, ¢ But by the

decisions of the Privy Council'it has now heen established that it 1

the pions duty of the son to pay lis father’s debts ott of the

ancestral estate even in the father’s lifetime.”” In speaking of the

¢ father’s debis ¥ those learned Judges were not referring to debtg

tainted with immorality,

The expressions ¢ anfecedent debts » and «“ antecedent debt’” are
gxpressions which, inless theve is something to restriet their means
ing, would undoubtedly include a prior debt due by the father to
the person to whom he mortgaged or conveyed family property,
1 assume that when their Lordships of the Privy Council, on the
18th of Decemaber 1886, in  Mussamat Nanomi Babuasin and others
v, Modun Mohun and others (2) at pagé 18 of the report in L. R,
13, 1. A., said, “ the decisions have for some timie established the
prineiple that the sons cannot set up their rights against their
father’s alienation for an antecedent debf, or against his creditors’
remedies for their debts, if mot tainted with immorality,” they

used the expression “antecedent debt ?? as it had been used by

fheir Lordships of the Privy Council in Suraj Bunsi Koer v. Sheo
Proskad Singh and others (3) when, in referring to the decision in
Girdharee Lallv. Kantoo Lall (4) their Lordships at page 106 of the
report say «  ““ This case then, which is a decision of this tribunal,
is undoubtedly =n authority for these propositions: 1st. That
where joint ancestral property has passed oubt of a joint family,
either under a conveyance executed by a father in consideration of an
antecedent debt, or in order to raise money to pay off an antecedent
debt, or under = sale in execution of a decree for the father’s debt,
bis sons, by reason of their duty to pay their father’s debts, cannob
recover that property, unless they show that the debts were contract-
ed for immoral purposes, and that the purchasers had notice that
they were so contracted. . . . Thatpassage in wy opinion
shows that the expression ¢ antecedent debt * is not to be restricted

(1) I. L. R., 6 Cale., at p. 130 {3) L.R, 61 A, 88,
(@) LR, IBL A,L 8¢y L LR, (4) 14 B. L. R,, 187; s.¢0,, L,
13 Cale,, 2L,

R 1, 1 A, 821,
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to a prior debt due to a person other thanm the purcheser or mors-
gagee, as their Lordships put as cases of antecedent debts the ecase
of an antecedent debt being the ennsideration £sr the eonveyance,
and thie case of the consideration for the converance heing money
raised by the sale in order to pay off an antecedent delit, Pontifex
and MeDonell, JJ,, in their judgment in Laljce Szhoy v. FPuleer
Chand and others (1), veferred to prior debts of the father to the
mortgagee as © antecedent debts.” In Hunwimaw Kaomat v, Dowlut
Mundar and otkers (2), Tottenham and Nowrig, JJ,, held that the
purchase money itself, which was the consideration for the convey-
ance, could not be said to be an antecedent deit. I know of no
other restriction of the expression ¢ antecedent debt,””

It would in my opinion be useless to discass what may have been
or muy have heen considered to have been the law in India affecting
the power of g father in a joint Hindu family, governed by the law
of the Mitakshara, to convey or mortgage joint family immovahle
property in satisfaction of an antecedent deli, or in order to raise
money to discharge an antecedent debt, not tainted with immorality,
ag I cousider the question has been conclnded by the decisions of
their Lordships of the Privy Council, which ave hinding on this
Court. In Musswmat Nanomi Babuasin and others v. Modun MMokun
and otherstheir Tordships (at page 17 of L. R., 13, I. A., and at
page 85 of I. L. R., 13, Calc.) said : “ There is no question that consi-
derable difficulty has been found in giving full effect to each of two
principles of the Mitakshara law, one being that 2 son takes o
present vested interest jointly with his father in ancestral estate,
and the other that he is legally bound to pay his father’s debts, not
tncurred for Immoral purposes, to the extent of the property taken
by him through his father. It is impossible to say that the decistons
o this subject are on all points in harmony, either in India or bere,
But the diserepancies do not cover so wide a ground as was suggest-
ed during the argument in this ease.

It appears to their Lordships that sufficient care has not always
been taken to distinguish between the question how far the entirety

(1) L. L. R, 6 Cale, at p. 189. (2) L L. B,; 10 Cale,, 526,
12
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of the joint estate is lialle to answer {he father’s debt, and the
guestion how far the sons can he precluded by proceedings taken by
or against the father aloune from disputing that liability.” Destrue-
tive as it may b2 of the principle of independent coparcenary rights
in the sons, the decisions have for some time established the prinei-
ple that the sons cannot set up their rights against their father’s
alienation for an antecedent debt, or against his creditors’ remedies
for their debts, if not tainted with immorality. On this important
question of the liability of the joint estate their Liordships think
that there is now no conflict of aunthority.”?

The debts in the present case were, with the exception of
Rs, 11-9-0, antecedent debts. I regard the finding of the Court
below, which was arrived at after hearing evidence on hoth sides,
as a finding that no portion of the consideration, including the sum
of Rs. 11-9-0, was tainted with immorality, and I am of opinion
that the plaintiffs’ remedy on this bond can be obtained and enforced
in this suit, In the view of the law, as pronounced by their Lord-
ships of the Privy Council, the false averment in the plaint that
Madan Lal execunted the bond in his eapacity of manager and for
family purposes is on the findings of fact, immaterial.

The next question to be considered is the nature of the decree
to which the plaintiffs are entitled. On that point we have heen
pressed with the decision of a Full Bench of the Calcutta High
Court in Luchmun Dass v. Giridlur Chowdhry (1). That case arose
and was decided before the Transfer of Property Act, 1882 (Act
No. IV of 1882), came into force. The plaintiffs in this case are
undoubtedly mortgacees within the meaning of s. 99 of that Ack.
By reason of 8 99 the plaintiffs could not bring the mortgaged
property to sale except by instituling a suit, as they have done here,
under s. 67 of that Act. In thut suit, as they sought a decree for
sale against not only Madan Lal’s interest in the mortgaged pro-
perty but against the interest of lis sons, they having notice that
the sons had an interest in the mortgaged property, properly and
in accordance with s, 85 of that Act joined the sons as parties to the

(1) 1. L R, 5 Cale,, 855,
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guit,  If the plainiiffs in this suit, which was commeneed efter e

i

Transfer of Property Aect, 1382, came into foree, having

the sons had an interest in the properry had omitted to Join them,
they could have obtained a decvee against the father’s interest only,
and eould not huve ebtained a decree for sale which would liave
affected the interests of the sons in the mortgaged property. When
a mortgagee is entitled to succeed in a suit brought under &, 67 of
the Transfer of Property Act, 1532 he has © a right to obtain from
the Court an order that the mortgager shnll be alsolutely debarred
of his right to redeem the property, or an oxder that the property
be sold.”

I would give the plaintiffs a decree under z. 88 of ths Tranz-
for of Property Act, 1882, for sale of the mortgaged property,
or a sufficient part thoreof, if the defendants make defanliin paying
to the plaintifis or into Court within six months from the date of
notice to them that the account has Leen prepared in the office of
{his Court, the prineipal money of Hs. 1,650 and the agreed interest
thereon of one per centum per mensem for tiwvelve months from the
date of the bond, the 30th of December 1684, and dumages by way
of interest at the rate of six rupees per ¢entum per annum from
the due date of the hond, viz., the 50th of December 1885, up to
the date of the decree of this Court. Having regard to the false
averment contained in the plaint, the consideration of which ovcupied
much time in the Courts below, I would not allow the plaintiifs
any costs either In this Court or in the Courts Lelow, To the
above extent I would allow tlis appeal, The application for a
decree under s. 90 of the Transfer of Property Act, 1882, is prema-~
ture.

Tyrrery, Kvox, Brair, Burkirr and Arxuax, §.J.—We fully

coneur in this judgment and in the degree as proposed by the learn-
ed Chief Justice.

4 ppeal decreed.
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