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" ook, This lust-mentioned Aect alsn eontaing a sceltinn devoted s

interpretation of the language containedin it, iz, s 52, Now s, 52
of Act No XEXIV and s, 23 of At No, XXXV ave alranst word
for word the same, with one striking ex::*cp?mn In s, 32 ixto he

faund this sentence “words importing the singular number shall
include the plural number, and waords importing t’: plural uumber
ghall inelude the sinoular”  This sentence iz absent from s, 23 of
Aet Wo, XEEV, and T am unable to consider the omission an seci-
dental one. Under these eiveumstances T am unalle to interpret the
word “ the Iegal heir 7 as including the plural number.  As however
I agree in ﬂ ¢ order proposed, it is unnecessary for me to consider
the question further,
Appeal deereed.

Before Sir Joka Edge, K., Chicf Justice, ir. Justice Tyrrell and Afr. Jusiice Blair,

I’HEKU (JroeuexT-DEBTOR) v. PIRTHI PAL SINGH AND oruies (DEcREZ.
HOLDERS).#

Oiril Procedure Code, s. 108-——40&‘ VT of 1892, ¢, &~ Fwecution of decree—dpplicg.

tion for excention struck off in consequence of nan-paymcat of {allang-——=Sulse.

guent appiieation for evecution.

An applieation for execntion of a deeree by attachment of immovable praperty
hiaving been presented by a decree-liolder, the Court executing the decree ovdered thiab
the eosts of such attachment should be deposited by the decree-halder on or before N
certain specified date.  The costs of attachment were not deposited by the & ay named
in the order above referved to and the Court thereupon paszed the follows ing order =
“This ease eame on for Learing to-day ; as the deerce-holder has not deposited the

costs of attachment, &e., therefors it is orderad thut the ense be strack off for defaals.”

Helid that whether this second order was an order under s, 158 of the Code of

Civil Procedure deeiding the application for atlachment, or whether its effect was

merely to remave the application from the file of pending applications withoot deeidl

ing it, in either exse no fresh application (being of o precisely similar nutnre) was

'entertmmb‘.e, though In the Jotter case, possibly the formwer applivation might be
senewed.

This appeal originally came before a Beneh consisting of Straight
and Tyrrell, JJ, who, in view of certain difficulties as to the effect
of an order under s. 153 of the Codeof Civil Procedure, desired thut

# Pirst appenl’No, 7 of 1801 from a deeree of Mau'vi Shah Abmad-ullwh, Sub-
mdnmte Judge of Allhabad, duted the 23vd Noveuber 1590

November 2,




PHEXT

Vs .
PirreT PAT
SixngH,

THE INDIAN LAW REPORTS [VOL. XV,

the eage might be laid before a Bench consisting of the Chief Justice
and themselves, The facts of the case are very fully stated in. the
referring order, which is as follows ;— -

StraterT and TyrrELL, JJ.~This is an appeal on the execution
side and the judgment-debtor is the appellant. The decree obtained
by the decree-holder, respondent, was dated fhe Tth of July 1884,
and was passed upon a mortgage-bond of the year 1870, executed
by Musammat Resham Bibi, the wife of the appellant, in respeet of-
a zamindiri share of her’s, which she had acquired from her father,
The decree ordered sale of the hypothecated property. The first
appleation for execution was made upon the 11th of June 1887,
and, the deeres then being more than one year old, notice was
issued to the judgment-debtor to show cause as required by law.
On the 29th of June 1887, that being the date fixed for the judg-
ment-debtor to appear and show cause, the following order was
passed :— To-day the case came on for hearing and the judgment-
debtor being ealled did not appear, and the service of process being
proved by the report of the Naziv ; ordeved that the decree-holder
do pay the costs of attachment, &e., by the 6th of July 1887, and’
let the pleader be informed.” To this order there is attached the
gignaturve of the decree-holder’s pleader. Upon the 6th of July
1887, that heing the date fixed by which falbone was to be paid in,
the following order was passed :—¢“ This case came on for hearing
to-day ; as the decrec-holder has not deposited the costs of attach-
ment, &e., therefore it is ordered that the case be struck off for
default.” '

The second application for execulion out of which this appeal
Lefore us arises was made upon the 20th of March 1890, and it
was refused by the Munsif upon the 18th of July 1890, in the
following terms :—

« Inveference to the observations of Sir John Ldge, C. J., reported
in page 119 of the Weekly Notes, for 1890, I cannot but hold that
this application for execution cannot be allowed. The order was
to file falbana within a specified time, and when it was not filed the
case was struck off.  That order for fling the fellana bears the
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- decree-holders’ pleader’s signature. Application for execution
refused without costs,”

In appeal to the Subordinate J udge he was of opinion that the
Munsif’s decision was wrong, and he expresses himself in the
following terms :—

“The Munsif by the High Court decision alluded to in his
judgment probably understands that the procedure under s, 158 of
the Civil Précedure Code is applicable to the first rejected applica-
tion ; but in my opinion this is a mistake. The procedure under the
said section would have been applicable had the decree-holders on
their application been granted time for further proceeding, but such
was not done in the present case, On the former application of the
decree-holders a notice was issued to the judgment-debtors, and after
the service of this notice the Court itself gave the decree-holdefs in
their absence further time for depositing the costs of attachment,
but on proof of their failure to do this, the said application was
&c., rejected. The aforesaid proceeding therefore was not one under
5. 158 of the Civil Procedure Code. I have taken this meaning of

" the said section in accordance with the view expressed by the Madras
High Court in their decision published on page 41 of I. L, R., Vol,
V41.”

The Subordinate Judge therefore reversed the decision of the
Munsif and remanded the execution-proceedings to the Munsif for
vestoration to the file of pending proceedings. It is this order of
remand that is subject of this first appeal to this Court. It is
strenuously contended by Mr. Srisk Chandra on behalf of the j udg-
ment-debtor appellant that the portion of the learned Chief Justice’s
judgment to which reference is made by the Munsif in his decision
is directly applicable to the circumstances of this case, and that this
Bench is bound by that Full Bench decision. Mv. 8risk Chandra
has also urged that assuming the decision of the 6th of July 1887
in the execution-application to have been given under s. 158 of the
Code of Civil Procedure that makes not only the present application
one barred by the former decision, but precluded the decree-holder
from.making any subsequent application for execution of his decree.
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As at present advised we are disposed to hold that the decision of
the 6th of July 1887 was a decision under s. 158, Civil Procedure
Code. By the oxder of the 29th of Jime 1887, time had been given
to the decree-holder, notice of which had rezched his pleader, to
perforti an act necessary to the further progress of the application
towards an oider for attachment, if necessary, or for sale, by deposit
of talliana, that is to say, the necessary expenses incidental to such
attachment or sale, and that having failed to do this sct for whicli
time had becn given him, the decree-holder was in default in the
sense of s, 168 which, by s, 647 of the Code, is made applicable {o
proceedings in execution, We see nothing in the section to justify
the view taken by the learned Subordinate’ Judge that it was

" essential that the otder of the 29th of June 1887 should have been

made upon the application of the decree-holder of his pleader. Tt
is in our opinion enough that it was made and that it was brought
to the knowledge of the decree-holder’s pleader, and that there was
defanlt in the sense of 5. 158 of the Code. Our minds however are
not without difficulty as to the precise effect of the order passed
under s. 158, #iz., as to whether it can be regarded as a bar to all-
subsequent applications. As the question invelved is one that more
or lese arises out of an expression used in the course of the judg-
ment of the learned Chief Justice in the F'ull Bench case, we both
feel that if is desirable we should have the benefit of Dis assistance
in disposing of this appeal, and we therefore refer the hearing and
disposal of this appeal to a Bench consisting of the learned Chief
Justice and owrselves,

The reference came on for hearing before a Bench consisting of
Edge, C. J., and Tyrrell and Blair, JJ. and the following judg-
ment swere dehveml o

M. J, Simeon, for the appellant,

Babu Durga Clmmn Baneryi, for the respondents.

Eveg, C. T -—-The appellant here is the judgment-debtor. The
declee-holders applied for execution of their decree. Notice was
served upon the judgment-debtor, and on the 29th of June 1887
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the Munsif passed an ovder giving the decree-holders time up to the
Sth of July 1887, to pay inlo Court the costs of the attachment.
On the 6th of July 1887 the Munusif passed an order striking off
the application for attachment on the ground that the deeree-holders
had not paid into Court the costs of the attachment. On the 20th
of March 1890, the application out of which this appeal Las arisen
was made, It was a substantive application for exeeution of the
decree and did not purport to be, and was not, an application for
revival of the previous proceedings. The Munsif dismissed the
application relying on some observations of mine in my judgment
in Radka Charan v. Man Stugk (1). On appeal the Subordinate
Judge set aside the order of the Munsif and made an order of
remand relying on the case of 8r¢ Raja Venkutaramaya App ran
Bahadur v. Anumukonda Rangaga Nayude (2}, In my opinton
the Madras case is absolutely inapplicabie to the present. That was
a case in which s, 188 of the Code of Civil Procedure could no$
apply on the facts as stated therein. The judgment-debtor appealed
against the order of the Subordinate Judge. Now it has heen
argued that the Munsif proceeded under s. 98 of the Code of Civil
Procedure when he passed his order of the 6th of July 1887. That
argument cannot be supported. The 6th of July 1887 was not a
date fixed for the defendant to appear and answer, nor was this a
gase in which neither party appeared on a subsequent date to which
the hearing of the application had been adjourned, nor was the
absence of the parties, or either of them, the cause of the Court’s
action, The cause of the Court’s actien was the non-payment by
the decree-holders by the date fixed for that purpose of the costs of
the attachment, It was a case to which in my opinion s. 158 of
the Code of Civil Procedure would apply. It is not necessary to
express an opinion as to whether what the Munsif did was a decid-
ing of the application or merely a putting of the application aside
from the list of pending applications leaving it undecided. Pro-
bably the Munsif by his order intended to express a dismissal of the
applicution, If the order of the 6th of July operated as a dismissal
(U I. L. R, 12 AlL 392 ; s, 0. Weekly Notes, 1890, p. 119,
& L L B, 7 Mad. 41.
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of the application it was a decision under s. 158 of the Code, and .
whether erroneously made or not, it was a bar, so long as it existed,
t0 a precisely similar applieation, as this was, ou behalf of the same
parties, If the order of the 6th of July did not operate as a deui-
sion of the application, then all that can be said is that in thut event
tlere having been no decision of the applieation, the application is
as yet undisposed of.  Wow it is quite clear from s, 4 of Avt No, 6
of 1892 thut applications for execution of decrees are proceedings
in suits, and I ean find nothing to snogest that two pleuse]_y similar
proceedings by the same party against the same party in respect of
the same mabter ean he co-existent in a suib,  The existence of the
first proceeding undisposed of in my opinion precludes the entertain-
ment of the second precisely similar proceeding: I mean by ¢pre-
cigely similar,” sinnlav in paries, similar in object, and similar -in
subject-matter ; so that whether the order of the 6th of July 1887
is to be regarded as an order deciding the first application for execu~
tion of the decree, or whether it is to be regarded as an order merely
removing that application from the st of pending applications and
not deciding 1f, the present applicabtion is not one which can he
entertained. I would allow this appeal and I would set aside the
order of the Subordinate Jndge and reinstate the order of the
Mungif with costs in all Courts, :

Tyrrrry, J—T entirely concur and will only add a word with
yeference to a decision of the learned Chief Justice and myself in
Bijai Singh v. Huiyat Begwn (1). The head-note in that case is
somewhat misleading. 1§ is to the effect that :—“ Where an appli-
cation for execution of decree is struck off the file on an adverse
decision on law or on the merits, the order, if not set aside on review
or appeal, will operate as res judicala, But where the gpplication
is struek off mér_ely because fallana has not been 1)aid'01' some other
step is not taken, the order does not bar a further application.”” In
fuct our decree in that case was based on the following grounds :—
“It is said that fhe striking off the application of the 8rd of
November 1887, must lie treated as analogous to the deeision of a

(1) Weekly Notes, 1589, P 103
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suit under & 158 of the Civil Procedare Code. 8o we understand 1892
the argument. The application of the Srd of November 1887 was Prrxr
struck off:Lecause the Court thoueht it was long enouch on the file. o

g ) = Prirur

1t did this althsugh feltena had been patd.”” Tt is clear that that Pas s,
was not a case falling under s, 158 of the Coede of Civil Procedure;
and that it does not in any way clash with the views which have
been enunciated to-day in the appeal before us.
Braw; &, T coneur, A :
Appeal decreed.

Befare Bir Jola Edge, Mt Clief Justice, and Ir. Justice Tyrrell. . 1892
RAGHUNATH SINGH (PeriTIoseR) o RAGHUDBIR SAHATL (Orrosrre PARTY)X ﬂiﬁ{bi.z_-
Application for restoration of an appeal dismissed for defanlt— Fakdlatndma.

Where a vakil had been daly empowered by o vakdlatndma drawn in the custo.
mary formn to file and conduct an appeal in the High Conrt, and that appeal had been
dismisged for default:—J2eld that sueh vakil was competent without filing a fresh
enkdlatndna to preseut an spplication for the resteration of the said appeal to the
list of pending appeals.

This was an application to restore to the list of pending appeals
a Second Appeal (No. 709 of 1891) filed by the petitioner which had
heen dismissed for defanlt by an oxder of Stiaight, J., on the 24th
of dMarch 1892. The circumstances under which the said appeal
was dismissed appear from the Judgment of the Court.

Babu Jogindro Ntk Chaudhri and Bakbu Durga Charan Banert,
for the applicant. '

Babu Rajendro Nath I ukeryi, for the opposite party.

Eocz, C. J. and Tyrrurt, J.—This is an application to sef aside
a decree passed in default of appearance dismissing an appeal. We
are satisfied that the mon-appearance of the vakil to represent the
appellant at the hearing was caused by the accidental omission of the
vakil’s name from the printed causelist. The gentleman in ques-
tion in our experience invariably attends to his clients’ cases and
follows the practice of the Court with regularity. We consider that
this is a case in which the decree should be set aside and the appeal

# Miscellaneous application in Second Appeal No. 709 of 1801,



