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of witnesses 10 a statemeont, but there is nothing to compel a wit-
ness to sign, and we very maeh doubt whether any of the by-stand-
ers would drag themselves into a case by signing a statement made
under . 161 of the Code of Criminal Procedure, 1882, We set azide
the order of acquittal of the Sessions Judge, and we conviet
Musammat Bhagwantia of the offence charged under s. 193 of the
Indian Penal Code, and, taking iuto account the fact that she has
alveady heen imprisoned for over two months, wo sentence her to
be rigorously imprisoned for fourteen days for the offence of which
we have convicted her.

APPELLATE CIVIL.

Before Sir John Bdge, Et., Chicf Justice, and My, Justico Tyrrell.
IR OB MATTER OF PETHION OF SITA RAM KESHO AvD orimns.®
Aet T of 1868, s. 8, el. ()~—det X of 1877, s. 599— Civil Procedure Code, 5. B9~
- Act VI of 1888, 5. 57—~dct XV of 1877, 8s. 2 and B: sch. i3, arts 177 and 178—
Application for leave Lo appeal to Her Mujesty in Council—Limitation.
Scction 599 of Act Wo. XLV of 1852 was not inconsistent with article 177 of
tho sceond schedule of Ack No, XV of 1877 ay read in conjunction with the provisions:
confiued in the scotions of that Act whick are applicable to articlo 177, The limita-
tion therefore for an application for leave to appeal to Mer Majesty in Couneil is six
months from the date of the deeree to appcal from which leave is soughit.
The provisions of the sccond paragraph of 6. 5 of Aet No. XV of 1877 do ;mt
extend to applications for leave to appeal to Her Majesty in Conneil.
Fazel-un-nissa Began v, Mulo (1), Burjore and Bhawari Pershad v. Bhaguie
(2), Lakshmi v, Ananta Shanbagae (8),ad Genge Gir v. Balwani Gir () referved te.
T facts of this case sufliciently appear from the judgment of
the Court,

Mr. 4. H. 8. Beid, for the applieants,
The Hon’ble Mr. Spankie, for the opposite party.

Epem, C. J., and Tyrrrtr, J.—This application under es,
598 and 600 of the Code of Civil Procedure was presented to this
Cowrt on the 19th of February 1801 by the plaintiffs in the suif,

# Application No. 4 of 1802 for leave bo appeal to Her Majesty in Couneil. ’
(1) L. L. R., G AlL 250. (3) 1. L. R, 2 Mad. 230.

2 1B AL L A7, 8¢ LTuR (4 Woolly Notoy a0,
10, Cule, 557 ’ (4 Weclly Notes 1581, p. 130,
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~who were the respondends to the appeal in this Court, in which the
deerce from which they desive to appeal to Ier Majesty in Council
wad made, The decree is dated the 30th of July 1890. The applica-
tomwas p;‘esented twenty days after the expiration of the period of
limitation prescribed, if art. 177 of the second schedule of the Indian
Limitation Act, 1877, applies. If art. 178, and not art. 177,
applies the application was presented within tune,

Mr. Spusthie, who appeared for the opposite party, who had
notiee to shosv cause why a certificate should not be granted, object-
ed on the ground that the application was when presented barred
by limitation, It is not disputed thatif the application was not
barred by lunitation, it is one which should be granted. My, Reid
for the applicants contended that art, 177 of the second schedule
of the Indian Limitation Aect, 1877 (Act No. XV of 18777, had
been repealed by the Code of Civil Procedure (Act No, . XIV of
1882). He also relied upon an affidavit filed with the application as
showing that the applicants were under the impression that the time

neeessary for obtaining a copy of the judgment of this Court would
" e exeluded in computing the time preseribed for the presentation
~of such an applitation, and further formally contended that the
sacond paragraph of 5. 5 6f Act No, XV of 1877 may he applied
by us in case art, 177 has uot been repealed, although he admitted
fhat the construction placed by the Courts in India wpon that
paragraph was opposed to lis contention. In support of his conten-
tion that art. 177 has been repealed My, Reid relied upon a passage
in the judgment of Sir Robert Btuars, C. J., in Fuzal-wn-uissq
Begam v, Mulo (1), upon s, 599 of Act No. XIV of 1882, and
upon s. 599 of Act No. X of 1877 the first paragraph of s. 2 of, and
the first schedule to, Aet No, XV of 1877, as showing that the
Legislature considered that art. 177 of the second schedule of
Act No, XV of 1877 was inconsistent with 5. 599 of Aet No. XIV
of 1882 and by 5. 599 intended to vepeal art. 177. Iu support of
his econtention that art. 178 applies, Mr. Reid further relied upon

5. 57 of the Civil Procedure Code Amendment Act, 1888 (Act No,
(1) 1. L R 0, All 250,
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VII of 1388), Ly which s 599 of Act,No, KIV.of 1852 wag
repealed, and upon clause (1) of 8. 3 of the ‘General Clauses Act,
1868 (Act No, 1 of 18G8). Although the course -of legislation on
this subject is confusing and ean only be explained by il oversjght
on the part of the Legislature when Act No. XIV of 1882 was passed,
we would not have thought that there could be any reasonable
doult that s. 599 of Aet No. XIV of 1852 did not effect n vepenl
of avt. 177 of the second sehedule of Aet Mo, XV of 1877, il 1t had
not been for the expressed cpinion of Sir Robert Stuset, G, J., upon
which My, Reid relied. That opinien was mcvely-an oliler dictuys
of that learned Chicf Justige, and consequently is not binding upon
us. The guestion before the Full Beneh in Fuzul-un-nissa Begam
v. Mulo (1) related to the construetionof s, 602 of Act No., XIV of
1882, and was decided in aecordunce with the interpretation pub
upon the corresponding section, s, 602 of Act No. X of 1877, by
their Lordships of the Privy Couneil in Burjore and Bhawani Pers
shagd v. Bhagarne (2) in which they held that s. 602 of Act No. X of
1877 which cnacted ithat “If the certificate bBe granted, the
applicant ehall within eix months £rom the date of the deerec com~
plained of, or within six weeks from the grant of the certificate,
whichever is the Iater date, () give security, &e.,”’ was directory
only and not pereraptory.  The Full Bench case and that decision
of thelr Lordships of the Privy Council which was referred to by
Sir Roberb Stuart, do not, as it appears to us, bear apon the ques-
tions before us. Tt is also fo be noticcd that the other Judges,
Straight, Oldfield, Brodhuarst and Tyvrell, JJ., who took part in
that Full Bench ease confined themselves to holding that ihe (uesn
tion before them was coneluded by the Privy Couneil raling,

If s 599 of Act No. XIV of 1882 was inconsistent with avt.
1717 of the second schedule of the Indian Limitation Act, 1877, and
the scctions of that Act whieh must be read in conjunction with
art, 177, Mr, Zeid’s contention that art. 178 preseribes the poriod
of limitation applicable in this case would in our opinion he sound,

(1) L. L. T ¢ ALl 250. ’
(2) Lo R. 10, L A7, 8, C. L L, B, 10, Cal 567,
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Section 599 of Act X of 1877 and s. 599 of Act No. XIV of
1852 were in precisely the same terms. They were as follows :—

599, Such application must ordinarily be made within six
mronths from the date of such decree.

Bat.if that period expires when the Court is closed, the applica-
tion may be made on the day the Court re-opens.”

The second paragraph of s. 599 was to the same effect, so far as
an application of this kind is concerned, as the first paragraph of s.
5 of Act No, XV of 1877,

Article 177 of the second schedule of Act No. XV of 1877
prescribes six months from the date of the decree appealed against
as the period of limitation, but art. 177 must be resd as subject to
the provisions eontained in certain sectionsin the Act, as for instance
s. 7, which extends in cases of legal disability the period of limita-
tion as prescribed in the articles contained in the second schedule.
Consequently, it would be correct to say that an application for

the admission of an appeal to Her Majesty in Council must, in .

order to be within the limitation preseribed by Act No. XV of 1877,
ordinarily be made within six months from the date of the decree
appealed against, which is what s, 599 of Act No, XTIV of 1882
said,

‘We see no inconsistency hetween s 599 of Act No. XIV of
1882 and art, 177 of the second schedule of Act No. XV of 1877
as read in conjunction with the provisions contained in the sections

" of that Act which are applicable to art. 177,

It is true that s. 599 of Act No. X of 1877 was repealed by
s, 2 and the First Schedule of Act No. XV of 1877, that s. 599 of
Act No, XIV of 1882 was in precisely the same terms as s, 599 of
Act No. X of 1877, and that by s. 57 of Act No. VII of 1888, 599
of Act No. XTIV of 1882 wasrepealed ; but we do not infor from that
peculiar conrse of legislation that the Legislature considered that
art. 177 of the second schedule of Act No. XV.of 1877 was incon-
sistent with s. 599 of Act No, RIV of 1882, or intended to repeal
art, 177, or to limit it8 application, or to extend the period of limita-
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tion for the presenting of an application for the admission of an
appeal to Her Mujoesty in Council to three years from the date of
the deeree apperled against, We are eonsequently of opinion that
art. 177 of the second schedule of Act No. XV of 1877 hasnob
been repealed or its application limited.

Now as to the questions raised by the affidavit which was filed
will the applieation, In that aflidavit it was slated as follows i~

¢ 1.—~That your petitioners were under the impressic.m that the
time necessary for obtaining a copy of the judgment of this
Honoralle Court would be excluded from the period preseriled for
this applieation,

“ 2 ~—That when your petitioners learned their mistake the
peried prescribed for this application had expived.

“38.—That your petitioners hiad been advised to make this appli
cation in the hope that wnder the eircumstances this IHonorable

Court will be pleased to grant them a certificate in spite of the
lapse,”

That was a misleading affidavit, It implied that the applicants
Iind, as was the fact, applied for a copy of the judgment of this
Court, and that the time necessary for obtaining such copy, if.
allowed to them in the computation of time for the purposcs of

Timitation, wonld make their application under ss, 598 and 600 of

the Code of the Civil Procedure within time, it baving lLeen pre-
sented otherwise twenty days beyond time, The fact is that the
applicants having on the 1st of August 1890, applied for a eopy
of the judgment of this Court received the copy on the 13th of
August 1890,  Consequently if the applicants were allowed those
thirteen days their application would still have been beyond time.
As we have said, Mr, Reid formally contended that we had
power undey the second paragraph of s. b of Act Mo, XV of 1877
to admit the appeal after the expiration of the preseribed period of
limitation. That paragraph relates only to appeals and applieations
for review of judgment, and does nob 1'(31{1'@0. to applications for
Jeave 16 appeal, as was held on an application for leave to appeal



VoL Xv.] ALLATIABAD SERIES. 19

as a panper by the &ladvas High Court in Zalshmi v, Apanta 1802
S/mmbagw (1) and Ly this Court in G[zrzga Gir v, Budwant G (2) and Ix tax
in subsequent cases. Further, avt. 177 is in the third division of the ~ Mavesi oz
- i : . oL EEITION OF
second gehedule to Aet No, XV of 1877, The third divislon con-  #ita fax
tains the articles whichi relafe to applications. Ksuo.

The articles which relate to appeals, as distinguished from appli-
cations for leave to appeal, are contained in the second division of
the second aschedule and none of those articles apply to appeuls to

Her Majesty in Councl,

Further, even if the second paragraph of s. 5 of Act No, XV of
1877 applied to the application in question liere, no suflicient eause
has been showrt for the applicants not having presented this apptia
cation within the preseribed period of limitation, No copy of the
judgment of s Court was required as 4 preliminary fo the pre-
sentation of this application, awd, if it lad Veen, the time actually
oeeupied in obfaining the copy was Ghirteen and not tweuty days.

We have no power to extend the period of limitation in this gage,
We must apply art. 177 of the second schedule of Act No, XV
of 1877, and doing so we dismiss this apphmtxon with costs.

Application rejected.

APPELLATE CRIMINAL.

1302
Judy 27,

Before Siv Jokn Kdge, Ki.; Clicf Juslice, and Flr. Jistice Tyrrell.
QUEEN-EMPRESS ». NATHU 4%D Orirsny
Aol XL of 1800, 5. 148—% Deadly weapon >~ Lathis

Tlio qnesbion whether or not o fefhd is & “ doadly wenpon » within the meaniug
of 5. 118 of the Indian Penul Cude is a quostion of £t Lo be determinad on the specinl
¢ircumstances of each case as it arises,

The facts of this case sulliciently appear from the judgment of
the Court. : -
My, €. C. Dellon a Ad Mr. Roshan Lal, for ‘che appellants,

() LY.R 2 Mad. 220, @ W ce;;]y Notes 1881, p 130,



