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ram (1), Pragi Lal w2 Blacwell (2), Bhagbat Punde v, Fumndeh
Punda (3), and &, Clisholn v, Copal Chunder Surma (4). Seelion 216
of the Code of Civil Procedure, asamended by Act No. VIT of 1888,
remognises that a right of set-off which would not be admissible
under s. 111 of that Code might be otherwise admissible and that
a defendant pleading it might be entitled to'a decree on it as against
the plaintiff. Under these circumstances the Tourt should lLave
gone inlo the question of the defendant’s set-off, as it arose out of
the same transaction ; but inasmuch as i6 appears to us that if the
question of set-off were gone into the parties would be put to the
expense of a remand with the wvesult that the defendant would
succeed in the suit, and inasmuch as Pandit Sender Lel is willing
o forego any claim in excess on the set-oif, we have allowed him
to object to the maintenanee of the suit at all in this appeal
although that point was nat specifically raised. In our opinion
apon the findings below the plaintil’s suit shonld have been dis-
missed. We allow this appeal and dismiss the plaintiil’s suit with
costs, Pandit Sundar Lol on behalf of his client ebandoniag the
sot-off, the sot-off is dismissed, hut without costs. The defendant
will have the costs of the suit in all Courts.
: Appeal dismissed.
APPELLATE CRIMINAL.
Béfore Sir John Bdye, K., Chicf Justice, and M. Justice Tyrrell,
QUEEN-EMPRESS ». BHAGWANTIA. :

Aot XLV of 1800, e, 191 and 193~ Criminel Procedure Code, ss. 101~Tulsc
evidenco—Statement made fo a police oficer invostigeting e case—IMode of

recording such statements. : '

Tt i 1ot necessary that the statement of a witness recorded nunder s. 161 of the
Clode of Criminal Procedure, 1882, shonld be clicited and recorded in the form of
albernate quostion and answer. 16 is suflicient if such-stalement is substantially
an angwer to onc or more ruestions sddvessed to the witnass before the staterent is
madas

The provisions of ss. 101 and 193 of the Tudian Penal (ode do apply to the case
of false statoments made under s 161 of the Code of Criwinal Procedure, 1882,

(1) I Tn R, 4 Bow. 407, (3 T L. R, 11 Cale. 557,
(2) L L R, 7 Al 284 (4 1 L. R, 106 Cale. 711¢
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T4 is not illegal, thonglh unneecssary, for a police ¢ljeor recording a st.xtc aent
ander 8. 1oL of the Code of Criminal Trocedure, 1832, to obiain the signatures of
H -y
PRrSoNs present ab the thue to authenticate Lis vecord of sueli statement.

BLHAGWANTLA, Tup facts of this ease sufliciently appear from the judgmcnt cof
‘ the Court.,

The Public Prosecutor (The Hon’lle Mr. Spamlkic) for the

I .
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The vespondent was not vepresented,

Tnew, C. 3., avp Tyaepin, J.—In this case an appeal hag, by
srdor of the ?&()L_d Crovernmant, been me“'eutel‘ under.s. 417 of the
Code of Criminal Procedure against an order in appeal of the Ses-
siovs Judgs of Moevut acquilting Muszommatb Bhagwantia of the
offcnce of which she had bean convieted under s, 193 of the Indinm
Peunal Code. She was trnd on an altemative charge of perjury.
&ho had made o statement te o Police Cfficer holding an investiga,'—-
tiomn, and she was bound under s, 161 of the Code of Criminal Pro-
eoduve, 1352, o answer truly all the questions relating to the case
put to her by such officor.  Ssction 193 of the Indian Penal Code
applies to ansiwers so given ; becanse ghe wag, within the meaning of
s, 191, legally hound -by an evpress provision of law to speal the
truth to the ofiicer, Whe questions were not guestions tending 6
griminate her,  When czamined before the Magistrate her evidence
was in contradiction of the answers given by her fo the Police
Ciicor, The qn(*;.:bmﬁ or "Ltlmr sering of questions, under the Lead
of “auestion;” which was put to her by the Police Oflicer was as
{follows ‘——“"s’V.@mt do you know in the case? Where wore

you on
Haturday night?  What did yon see # Whas there any one clse in

series of questions or one question «,omblnmg
soveral led to her answer, the wmaterial part of which is in effect
thal she raw fory Chamars, whom she named,

strangling Musam-
mat Sanwalia on a charpoy ontside Mmammw Sanwalia’s door and
saw them carrying her body off afterwards,  Wlon examined Lefore
the Magistrato she stated that on the Sunday morning, which was

the duy alter that {o which her previous statement referred, she
saw Musammat Senwalia going away with one Dharma, a sweeper,

the honge #7 That
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It is perfoctly obvious.that these two statements are not consistend,
One is destruetive of the othier. They cannot both be trae, as she
must bave known, The offence charged wnder s, 193 of the Indian
Peanl Code was consequently made out, if there was satisfactory
evidence that she made the first statement to the DPolice Officer,
On thet peint there was the Police Officer himself, who pro-
duced his diary in which he had recorded the statement at the
time.  Thgre was also the evidenco of three lambardirs and
the son of ancther lambardir, 4. e, of four independent pevsons
who were presens when Blagwantia was questioned by the Police
Officer.  All thesa persons spoke to the statement which was vecord-
ed and swore that that was the statement swhich the woman had made.
Three of them further remembered, apparently without looking at
the statement, that Bhagwantia had mentioned the four men
referved to in the statement as the persens whom she saw strangling
Musammat Sanwalin, The Sessions Judge considers that evidence
not satisfactory.. We confess we do mob see how, on occasions
such as this, a Police Offiver can obtain more satisfactory evidence
than wag obtained heve. "The woman was ezamined in the presence
of several lambardirs, who apparently were respectable people, and
threa of those lambardirs nud the son of another were called to prove
hat she made the statemaent.  In our opinion it is proved beyond
all reasonable doubt that she made the statement alleged 1o the
Police Officer, Sections 164 and 361 do not apply. to an exami-
nstion under . 161 of the Code of Criminal Procedure, 1882, - If
the Police Officer were at the completion of each sentence by the
person whom he was examining to stop that person and ask a fresh
Question, it is probable that the whele truth would not come out,

The test as to whether a case comes within paragraph 2 of ¢, 161 of

the Code of Criminal Procedure, 1882, is—was n question put to the
person by the Police Officer, and was-what was stated by that person
stated in answer to that question? In our opinion this case fulfls
that test., The Sessions Judge was of opinion that the Police
~ Officer should have got the lanbardirs and other persons present to
sign the reeord of Blmgwantia’s statement as witnesses. - There
would be nothing illegal in Police Officers obtaining the signatuves
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of witnesses 10 a statemeont, but there is nothing to compel a wit-
ness to sign, and we very maeh doubt whether any of the by-stand-
ers would drag themselves into a case by signing a statement made
under . 161 of the Code of Criminal Procedure, 1882, We set azide
the order of acquittal of the Sessions Judge, and we conviet
Musammat Bhagwantia of the offence charged under s. 193 of the
Indian Penal Code, and, taking iuto account the fact that she has
alveady heen imprisoned for over two months, wo sentence her to
be rigorously imprisoned for fourteen days for the offence of which
we have convicted her.

APPELLATE CIVIL.

Before Sir John Bdge, Et., Chicf Justice, and My, Justico Tyrrell.
IR OB MATTER OF PETHION OF SITA RAM KESHO AvD orimns.®
Aet T of 1868, s. 8, el. ()~—det X of 1877, s. 599— Civil Procedure Code, 5. B9~
- Act VI of 1888, 5. 57—~dct XV of 1877, 8s. 2 and B: sch. i3, arts 177 and 178—
Application for leave Lo appeal to Her Mujesty in Council—Limitation.
Scction 599 of Act Wo. XLV of 1852 was not inconsistent with article 177 of
tho sceond schedule of Ack No, XV of 1877 ay read in conjunction with the provisions:
confiued in the scotions of that Act whick are applicable to articlo 177, The limita-
tion therefore for an application for leave to appeal to Mer Majesty in Couneil is six
months from the date of the deeree to appcal from which leave is soughit.
The provisions of the sccond paragraph of 6. 5 of Aet No. XV of 1877 do ;mt
extend to applications for leave to appeal to Her Majesty in Conneil.
Fazel-un-nissa Began v, Mulo (1), Burjore and Bhawari Pershad v. Bhaguie
(2), Lakshmi v, Ananta Shanbagae (8),ad Genge Gir v. Balwani Gir () referved te.
T facts of this case sufliciently appear from the judgment of
the Court,

Mr. 4. H. 8. Beid, for the applieants,
The Hon’ble Mr. Spankie, for the opposite party.

Epem, C. J., and Tyrrrtr, J.—This application under es,
598 and 600 of the Code of Civil Procedure was presented to this
Cowrt on the 19th of February 1801 by the plaintiffs in the suif,

# Application No. 4 of 1802 for leave bo appeal to Her Majesty in Couneil. ’
(1) L. L. R., G AlL 250. (3) 1. L. R, 2 Mad. 230.

2 1B AL L A7, 8¢ LTuR (4 Woolly Notoy a0,
10, Cule, 557 ’ (4 Weclly Notes 1581, p. 130,



