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ram (i), Proffi Zal y.* Idaxwell (2), Bkanhni. Pd/nda. v. Baniilel 
Pamla (3), and G. CldsJiGlm. v„ Gojtal CJJruncJer Surma ('!<). Section 216 
of the Code of Civil Proccdare, as amonded by Act No, V II  of 1888, 
rewgnises that a riglit of set-oii wliich would .not. be admissible 
under s. I l l  of tliat Code might be otherwise admissible and tbai: 
a defendant pleading it miglit be entitled to 'a  decree on it as against 
the plaintiH. Under tbese circumstances the Court should have 
g'one into tl^e question of the defendant’s set-ofEj, as it arose out of 
the same trarasaetion j but inasmuch as it appears to us that IE the 
question of set-off were gone into the parties would be pu t to tlie 
expense of a remand with the result that the defendant would 
succeed in the suit, and inasmuch as Pandit Sitmlar le d  is willing’ 
to forog-o any claim in excess on the set-off^ wo liavc allowed him. 
to object to tho maintenance of the suit at all in this appeal 
althoug-'h that point was not specifically raised. In  our opiiniou 
iipon the finding's below the plaintiff’s suit should have been dis
missed. We allow this appeal and dismis.s tlio plaintiff’s suit with 
costs. Pandit S'lmdar L a i on behalf of his client abandoning tho 
set-off, the set-off is dismissed, but without costs. The "defendant 
will have the costs of the suit in all Gourts.

A pjm d dismiss ech-

APPELLATE CRIMINAL.
jBefore S ir  John JSclije, K i., Chnrf Ju,‘iiice, and Jtistioc Tyrrell, 

QUEEN-EMPBESS ». BHAOWANTIA.

Adt X L V  of 18G0,' sn. 191 and 193—Criminal Procedure Code, ss. IQ l—Fah'C 
emdence—Siatemeni made to a j>olioe offiaer inw.sUff aiin^ a. case—Made of 
recording such statements. ■ ’

It ifi not neccssary tliiit the Btaicincnt of a witnoBS rccorclL'cl nnclor 9. 101 of the
Code of Criiiiuml Procojui'e, 1SS2, shouhl bo olicited iiiicl I’cconlod iix the forra of
alfcematc q_uc3tum imd answer. I t ia sulllic'nint if such-statement is auhataatialiy 
an tinswei' to one oi’ more quc.stions adtlrcrfsed to tho witn»3se Iwforo the statomeat is

a'iade»
Tho provisions of ss. 101 atvd 193 of tlic TikIIwi Pciial Code do apply to the cilisQ

of fiiliso sfcatcmcnits made uiKler y. 161 of ths Codo of Criminal Procwlvire, 1883,'
(1) I, L. R„ 4 Boui. m .  . CA\ I. I., R , 11 Calc. 557.
(3) I. L. E., '/• All. m  (J.) I. L. il., 10 Calc. 711^
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Ib is not Illegal, tlioiigli nuneeosBiiry, for n police. (Tfl;cor recording a st-ateraeiit 
ini(lc‘r fi. lu i  of ibe Codo of Cr!m'ui;il Fi’obecl^u’o, 183^!, to obtiiiu tLo aig’nuturos of 
porsona pi'caciit afc tho time to autlicuti«i,k‘ liia rocord of auoli atatomcnt.

T he faots of this case sufficiently appear from  tlie Judgm ent rof 
= tlio Court.

Tlie Pul)lic Prosecutor (The Hon'Me Mi*. B^cmUe) for ilie 
Crown,.

Tli'i I’espontlerifc was not I'eproseiited,

E dgH!:, G. J.j A.EI) TYraii'iLL,. this case an appeal bj/
order oi: tbe Locfd Oovernraoiit; Leeu presented iinder.B, i<ll oi: tlic 
Ci-hIo of Criminal ProcGdure ao^ainst an order in appeal of tlie SeS'̂  
slo'A’S 3 udp;‘3 o£ Meexut acquitting Mnsamniat Bhagwaniia oi: tl\e 
ofioiice Oi wHcli she bad been convicted under b. 193' of the ludiaia 
Penal Code. She was tii(?d on an alternative charge of perjury. 
She had mfide a fjtatemeiit to a PoUcc Oflleer holding- an iuvestiga- 
tiotij raid rd_ie was lioiind under g. 161 of the Code of Criminal Pro- 
cednye^ to answer truly all the qiiestion!3 relating to the case
put to her hy such oHicor. Section 163 of tliG Indian Penal Code 
applies to answers fjo given ; Lccauso ehc.waS;, wifcMu the meaning of 
s. 191, legally Ijoiind djy an express provision of law to speak the 
tru th  to the oilieer. The fjiiostions Vv̂ ere not questions tending* ta  

■ criHiiniitc her. ¥/hon Gsamined before the Mjigistrate her evidencc' 
was in contradiction ol: tlie a,nswers given by her to tlje Pohec 
Csfrtcor, The fpi03tion^ or ratlier sorio.s of qiiestious, under the head 
ol fjiieGtlon/^ which was put to l;or l>y tlie Police Officer wa.s as- 
follov/s do 3'-oii kno-\v in tIjG case? Where were you On

Saturday night ? W hat did you eeo ? Was there any one else in 
tho house Tliat series of questions or one question combining 
SGVoral led to her answer, the material part of Tvdiieh is in effect 
tliat she four Chamars^ whom, she named^ stran|Tpliug Mnsam-* 
mn-t Sanwalia on a cd^arpoy outside Munaniniat Sfinwalip/g door and 
saw them carrying her body o f  fi,ftertt-ards. examined before
tho Magistrate sh.e stated tliat on. the Sunday morning, which wos 
tho day after th a t to which her previous stsitement referred, she 
saw Musamroat Simvvalia going away with one Dharma,: ^ sweciier.



I t  is perfectly oLvioiis^fl’at tb e sc  tw o  sta tem G iits arc not a o n s is te iit , 1S93 

One is destructive oE the otliev. Tliey cannot Lotli Le t\?ac, as sbe Quees.
m u s t  bave known. The o f f e n c G  d ia lled  i m d c r  s. 193 o f  the Indian E-"'I£t .e s !3f* o  a.
'Feaal Code w a s coiisequeufcly made out, if there was satisfactory BaAGiwAKKA. 

evidence that she made the first statement to the Police Offieei'.
On that point there was the Police Officer himself^ who pro
duced his diary in wiiich lie had recorded, the statement at the
time. Thgre was also the evidence of three lambardars and
the son of another lambardar, i. e., of four independent persons 
who were prese.ut when Bhagwantia was questioned by the Police 
Officor. All tlieso persons s|:)oke to the statement which was record
ed and swore that that was the statement which the woman had made.
Three of them further remeniberedj apparently without looking afc 
the statementij th a t Bhagv/antia had mentiouecl the four men 
referred to in the Btatement as the p'ei’sons whom she saw strangling 
Musammat k^amvalia. The Sessions Judge considers that evidence 
not satisfactory; ■ W e confess we do not see how, on occasions 
such as tbis, a Police Officer can obtain more satisfactory evidence 
than was obta.ined here. The woman was examined in the presence 
of several laaibardirv?^ v/ho apparently were respectable people, and 
three of tli0>'0 latnbardi'u’s and the son of another were called to prove 
th a t she made the statement. In  our opinion it is proved beyond 
all reasonable doubt that she made the statement alleged to the 
Police Olilcof. Sections I 6-i and 36 L do not apply, to an exami
nation under s. 161 of the Code of Crirainal Procedure^ 188S. I f  
the Police Officer were a t the eomi^letion of each sentence by the 
person whom lie w.as examining' to stop th a t person and ask a fresh 
.questiouj it is probable that the wliole tru th  would not come out.
The test as to Avhcther a case cornea within paragraph 2 of s. 161 of 
the Code of Criminal Procedure, IS’82, is—was a question put to the 
person by the Police Officeh’̂ and was-what was stated by that,person 
stated in answer to th a t question ? In  oui' opinion this case fiilSls 
th a t test. The Sessions Judge was of opinioai that thtf Police 
Oihoer should have g;ot the laiiibardars and other persons present to 
sign the recf^’d of Bhagwantia^s statement as witnesses. There 
would bê  nothing illegal in Police OEicers obtaining the signatures

?0L . X f . l  A tL illA B A D  S E n im  Jg



1832 o£ witnesses to a statemontj bu t there is iifjtliing to compel a wit- '
ness to sig;aj and we very much doubt whether any of the by-stand- 

EarpBEss gyg would drag themselves into a case by signing a statem ent made
E iu g w a h tia , vmdcr s. 161 of the Code of Criminal Proced'are, 1882, W e set aside'

the crdei' of- acquittal of the Sessions Judge, and we convict 
Musainmat Bhagwantia of the offence charged under s. 193 of the 
Indian Penal Codoj and, taking into account the fact th a t she has 
already been imprisoned for over two months, wo sentence her to 
be rigorously imprisoned for fourteen days for the offence of which- 
we have convicted her.

1B93. APPELLATE CIVIL.
Jul^ 12. ______ _

j5^/bt’c Sir Jo7in TUdge, KL, Chief Jtistiae, and Mr. Justice T yrrell.
In tile MA,TT'BTl OV I'ETITIOU OE SITA RAM KBSHO .anb OTirEits.*=

Ao^ I  o f  18G8, .V. 3, oh (Yy—Aot X  of  1S77, s. 599— Vrocahire Code, s. 599—<•
. Aut V I I 0/18S8, s. 'ul—Aci X V  of 1877, ss. 3 and 5: scJi. ii, arlft 177 and 178-- 

Ap'pliccdlon fo r  leave io ap fea l to Her Majesty in Council—Lim itation.

Section 599 of Act Wo. XIV of 1SS2 was not iiiconsistcnb with article 177 of 
Wio aocond sclietlulc of Act Uo. XV of 1877 as read in conJun(;tiou with tho provisioiiE' 
eoutauied in the sections of that Act which arc applicable to articlo 177. The limita- ' 
lidii tlieroforo for an applicalion for leave to appeal to Her Miycsty ju Council is ai» 
months froYii the date of the decreo to aj^pcal from wliieli leave is eong'ht.

, The pi'ovisions of the sccond paragraph of s. 5 of Atit No. XV of 1877 <-̂Q iiot 
extend tp applications for leave to appeal to Her Majcaty in Coxincil,

Fazal-v.n~mssa Begam  v. M^lo (I), Burjore and B M im ni Fershul v. JShagaim
(2), Lalcahnd V. Anunia SM nlaga (3), and (ianga G ir  v. Bahoant Q ir (4} referred (hj.

The facts of this case sufficiently appear from the jndgmenf o£ 
tho Court,-

Mr. J . II . 8. Reid, for the applicants,

Tho Hon^ble ]\Ir. Spankle^. for the opposite party.

E dge, C, J ., and TyrvEELLj J ,—'This application under eg. 
B9S and 600 of the Code of Civil Proce-dure was presented to tliie 
Court on the 19th of February 1891 by the plaintiffs in the suit,^
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* Application No. 4 of 1893 for leave te appeal to Her Majesty in CouncvL 
(1) I. L. R„ G All. 250. (3) I. L. II. 2 Mad. 230.
g.j L. B. 1 1 ,1. A. 7., s, c. I, L. E, (d.) Weekly Notes 1881, th 130;

10,.Gale, 557-. ’


