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aside an injanction.  An examination of the othor clanses of 5. 536
shows that when it was intended o limib an appeal to an afirma-
tive order or to a negative order that was expressly dvne. Clauses
(20) and’(25) may he cited as examples. l“urtnes the decision in
the case of Nubli Bulsh v. Chasns (1), although not & declsion on
el. (24), decides the prineiple which we think applies

applies here. We
hold that the order in (}u.estxon wrag appealuble under 5. £88, ¢l, (24),

of tho Todo of Civil Procedure, A3 to the mierits it is said on be-
half of the ¢ appellants that they had pulled down the house before

the order fop the injunction was mads. The injunction restrains
them from puding down the house or bullding, and it is in our
opinion cminently a case in which i wag proper that such an order
of injunction showld he made, 25 the suit was one fov pactition, We
digmiss the appeal with costs.

Appeal disinissed,

Hejore St Joka Zdye, K., Chicf Fustice and Fir. Justice Blair.

NIAZ GUL KIIAN (DurErpAnT) » DURGA PRASAD AnD AROTIRR
) (PLAIRRIrZE).®

Qieil Procalduwre Code so. 111 aqud G10—Eei-off~ Cirozs-elaims of the nature of
sed-aff

The plintiils agreed to purchase from the defendant certain timber. Whey paid
part of the price in advanee and took delivery of some peet of the timber, bub refused
to take delivery of the vest, and sabscquently sued the defendant to rocover part of
£ho prico paid, alleging that the portion of which they had faken delivery was nob of
the quality couteacted Tor,  Held thatin sach oosuib the defendant might clajm by
wiy of seb-
porbion of the timber, the subjech of the conteack, of which the pluinliffs had failled to
tnke delivery.

8,111 of the Code of Civil Procedure is not exhoustive of the deseriptions of
eross-claim which may be allowed by way of set-uil,

Steplen Clark va Rallaaraloo Chellé (2), I\ Fiskvesany Piliey v. The Muni-

eipal Commissioners for the Towi Qj Ruadras (3)s Kishorckand Chainpalat v g

* Second Appenl No. 4"‘] of lHS“‘, from a dveree of T 1 Redfern Byy., Distriet
Judr\'e of Baweilly, dated the 2:4th December 1853, confirming a decrée of Maounlvi
M uhmnnmd Abdul Qaiynmn, Hubordm'm, Judge of Bal‘ul’ ly, dated the 20th June 1888,

(1) 1.0, R, G Cale: 168, (2) 2 ﬁhﬂ. 1. €, Rep, 296,
() £ Mad. IL . Kop. 120,
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t-aff compensation for the loss which he bad fneurraQ in the re-sale of thab
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dhowii Visram (1), Pragi Lal v Mavwell (), Bheghal I’Q;zzlrrv Brvadeb ,I’um(a'{a_},
Chisholin v, Gopal Whunder Surina (1) veferved to.

Trew facts of this ease sufficiently appear from the judgment of
the Court.

Pandit Sundar Zal and Mavlvi Ghulam Beftaba, for the
appellant. ’

Mr. D. Banerji and Babu Jo_/wclro Nath Chaudbri, for the
respondents,

Eocr, C. J., and Bram, J.—The plaintiffs contracted to huy
from the deicnd ant and {o take delivery of certuin timber. They
paid a lm'ge portion of the contract price beforeband and tool:
delivery of abous two-thirds of the timber, and then wronglully, as
it is found, refused to take delivery of the balince and brought
this suit to recover from the defepdant the amount advanced by
thewn in excess of the price of the timber of whizh they lad taken
delivery, and also for damages, alleging that the timber which was
actually delivered was not up to contract. The defendant pleaded a
set-off, alleging that there had been a fall in the market price of
timber and that he had Teen put to considerable expense owing to
the plaintiff’s hreach of coutract, and he denied the plaintiff’s right
to ranintain the swit against him. It has been found that the timber
which was delivered was uccording to contract and that the ouly
breach of contract was the breach on the part of the plaintiffs in

declining to further perform the contract and to take delivery of
the halance of the timber,. The defendant’s set-off was (11«4;11]0\&/0(] it
having been regarded as sounding in damuges,  There is o series of
decisions showing that in the view of the Courts in India a vight to
set-off may arse wnder cirenmstunces nnder which the right would
not arise in Bogland and under cireumstances under which a right to
set-off under 5. 111 of the Code of Civil Procedure, 1582, would not
‘arise, Bome of those decisions ave—=Slephen Clavk v. Buthnavaloo
Cletts (B), 1. Kistnasamy Pillay v. T'he Municipal Commissioners for
the Lown of Madrds (6), Kiskoichand Champilad v. Mahdow)i Viss

(1) T. L. R, 4 Bow, 407, . () L L. 12, 16 Cale, 711,

(2) L. B, 7 AIL 284, () 2 Mad. 11, €. Bep. 206,
{3) 1. L. B, 1L Cade, 557, (6) 4 Mad. 1L C. Rep. 120,
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ram (1), Pragi Lal w2 Blacwell (2), Bhagbat Punde v, Fumndeh
Punda (3), and &, Clisholn v, Copal Chunder Surma (4). Seelion 216
of the Code of Civil Procedure, asamended by Act No. VIT of 1888,
remognises that a right of set-off which would not be admissible
under s. 111 of that Code might be otherwise admissible and that
a defendant pleading it might be entitled to'a decree on it as against
the plaintiff. Under these circumstances the Tourt should lLave
gone inlo the question of the defendant’s set-off, as it arose out of
the same transaction ; but inasmuch as i6 appears to us that if the
question of set-off were gone into the parties would be put to the
expense of a remand with the wvesult that the defendant would
succeed in the suit, and inasmuch as Pandit Sender Lel is willing
o forego any claim in excess on the set-oif, we have allowed him
to object to the maintenanee of the suit at all in this appeal
although that point was nat specifically raised. In our opinion
apon the findings below the plaintil’s suit shonld have been dis-
missed. We allow this appeal and dismiss the plaintiil’s suit with
costs, Pandit Sundar Lol on behalf of his client ebandoniag the
sot-off, the sot-off is dismissed, hut without costs. The defendant
will have the costs of the suit in all Courts.
: Appeal dismissed.
APPELLATE CRIMINAL.
Béfore Sir John Bdye, K., Chicf Justice, and M. Justice Tyrrell,
QUEEN-EMPRESS ». BHAGWANTIA. :

Aot XLV of 1800, e, 191 and 193~ Criminel Procedure Code, ss. 101~Tulsc
evidenco—Statement made fo a police oficer invostigeting e case—IMode of

recording such statements. : '

Tt i 1ot necessary that the statement of a witness recorded nunder s. 161 of the
Clode of Criminal Procedure, 1882, shonld be clicited and recorded in the form of
albernate quostion and answer. 16 is suflicient if such-stalement is substantially
an angwer to onc or more ruestions sddvessed to the witnass before the staterent is
madas

The provisions of ss. 101 and 193 of the Tudian Penal (ode do apply to the case
of false statoments made under s 161 of the Code of Criwinal Procedure, 1882,

(1) I Tn R, 4 Bow. 407, (3 T L. R, 11 Cale. 557,
(2) L L R, 7 Al 284 (4 1 L. R, 106 Cale. 711¢
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