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afii l̂o an iiijiiiiciioji. ,A n cxaminatioii of tlio oiliei' clauses o£ s. 538 
allows tb a t when ifc was intended to lim it rai appeal to an afllrnia- zsha-da Jaw 
tivo order or to a neg'atiye order th a t was esp resslj ,‘done. Claiuses 
(3§) and'*(25) m ay he eitod as examples. Eurtliei?;, the decision in 
th e  case o£ N iihli BvJcnIi v. Ohasni (1)^ although not a  decision on 
•cl. decides the principle which we tliiiik applies here. Yfe
hold th a t the order in question was appeahihle under b. 588;, cl. (S'-!*)? 
oi: tho CoJ{3 o;i: Civil ProcedurG. As to tho nieritri i t  in said oa be- 
hali' of tb.o a,p]>ellants th a t they had pulled down the liouso before 
tlie order I’or ilio iujnnction Avas iiiadG. Tho injunction i-eGtraiiis 
them  from piiilnig* down the house or liiiilding’, anti it  is in our 
opiuion cmiiiciiily a ease in Ti’liich it \v?>.q proper tlia t such nn order 
of injuiictioii should l>c made., as tho su it was one for partition. 
dismisa the appeal with eosts„

Afpeal dismissecL

lle jbre Si.r John Jjldge  ̂ Kt.^ Chief Justios and Mr. Justice iBlair.

iSlAZ GUL KIIAN (Da:i?EEDAi'(T) DUKGA P S  AS AD a s i) ae-otixru 
(PiliAIKa'IFSS).*

Ti'oGcdure Code ss. 12.1 a'iid 2,lG-~aef;-off~~CH'oss-claims o f tjie nafnre o f  
set-of.

Tlio plniutiffs ftgrc-ed to puvcliase iroui ulio (lofcndanv; certain tuii'ber. Tlicy paid 
P>)n,rt of the i>rice in iulvarice aud took ik'livery ox some pai't of tlie tlmLcr, l)nt rof'uacil 
to take delivery of tlie vest, and Kiil’.soqueiitly sued tlsc dcfendaiit to rocovcr part o£ 
tho pricD p;Hcl, alleging that liie portion of which they had taken dclirei'y was not of 
the (jtittlii'y oouti’iicL’d j’or. H eld  that ii! such a Kuit the dL’fendant iniglit cl.-iim by 
Avay of set-off eompeurjation for tlio loss whicu ho hud iuctu’red in tlio rc-isalo oi' that 
jKn’tioTi of the timher, thu aiihjecb of tlio cijutvuut, of which ilw pliuuLii'fe had failod to 
takii delivery.

S. I l l  o£ th.o Code of Civi! Pi'occduro i(3 not erchaustiva of the tkscriptlows of 
Gi.’O.'SS-cliliin which nia.y be alloived by waj of get-ofl;,

Slepltcn Clarli w EicCItnaixJoo Chelli (2), 2\ JZldnGmi;!!/I'illaf/ v. T îc Muni- 
cij)al Commissioners fo r  Hie Toimi o f  Madras iji), Klshorisliawl Oliariqxxlal v Mu-

* Socoiul Appoiil No. of 18SD, from a dticree of T. 11. Hcdfeni Eisq.,. District 
Judge of Bareilly, dated the S^lth DecovuhcL’ (‘oiiru'rojng a deci-ec of MtHdvi
Muhaniuiad Abdiil Qaiytiuij rS’ubordinate Judg-c of 2i;,uvil!y, diited the 20th June 1SS3,

ISfiS 
Ju ly  3.

(1) I . L. E., G Calc. 1C.S-
(3) -I, Mad. n .  C.

'2) 2 Mad. IL C. Kep. 290, 
tJep, 3.20.
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dhonrii. Virrnm. (1), Praffi Lai v Maxivdl (2), Bhatjhal i ’anclnv .Ba.ndeb Panda (a), 
Chisholm v, Qopal v'Fiandcr Surma (i) refui’red to.

The facta oi‘ iliia civse siifficionily iippcar from tlio judg’meut o£ 
tlie Co art.

Pandit 8imdar lial and Maulvi (Jliulani Mvjtaba, for tlie 
appellant.

Mi\ J). Banerji and Babu Jogindro Naih Cliaudhfi, iior the 
xegpondonts.

E'dgFo C. J.,, and B la ir ,  J .— The plaintiffs eontracfcod to buy 
from tbe defendant and to take delivery of eertiiin timber. Tliey 
paid a larg-e portion of the contract price I'cforeliaiul and took 
delivery of about two-tbirds of the timber;, and then v/rongfally; as 
it is found, refused to take delivery of the balance aud Lrought 
this sait to recover from the defendant the amount advanced by 
them ia excess of the priec of the timber of w]ii'3h tlicy had taken 
deliveryj aud also for damn.gcs, allcg-ing' that the timljor which was 
actually delivered was uot np to contract. The defendant pleaded a 
sct-offj alleging’ that there had been a fall in the market pjriee of 
timber and tliafc he had been put to considerable expense owin!:>’ to 
the plaintiff’s breach of contract^ and he denied the pliiintiif^s rij^lit 
to maintain the suit against him. I t  has been found that the timbe? 
■which was delivered was according-to contract and that the only 
breach of contract was the breach on the part of the plaintiffa in 
declining to farther pjorform the coutnict and to take delivery of 
the balance of the timber.. The defendant's set-off was disallowed, it  ̂
having been regarded as soiindiug in damages!. There is a series of 
decisions showing* that in the view of the Courts in India a right to 
set-olf may arise under cireumstances uiider which the right would 
not arise in England and un;ler ciroarnstances uader which a right to 
set~of£ under s. I l l  of the Code of Civil Procedure, 1 8 8 3 , would not 
arise. Some of those decisions are—Stephen, Clark v. llutlinavaloo. 
CliGlii (5), 1\ Kislnammy Pilla;^ v. The Municipal Cotmnissionersfor 
the Town- o f Madras fG)̂  Kisho) ckand Cluimpidal v. Alahdowji Vis- 

(1) I. I,. E„ 4 Boiii. -107. (4) I. L. E., 10 Calc. 711.
(2) I. L. li., 7 All.
(a) 1 . L. ll„ 11 Ca\c. 5uy.

(5) 2 M;iA. H. C. El']), 2!)G.
(0) 4 Miia. II. C. lloi). 12U,
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ram (i), Proffi Zal y.* Idaxwell (2), Bkanhni. Pd/nda. v. Baniilel 
Pamla (3), and G. CldsJiGlm. v„ Gojtal CJJruncJer Surma ('!<). Section 216 
of the Code of Civil Proccdare, as amonded by Act No, V II  of 1888, 
rewgnises that a riglit of set-oii wliich would .not. be admissible 
under s. I l l  of tliat Code might be otherwise admissible and tbai: 
a defendant pleading it miglit be entitled to 'a  decree on it as against 
the plaintiH. Under tbese circumstances the Court should have 
g'one into tl^e question of the defendant’s set-ofEj, as it arose out of 
the same trarasaetion j but inasmuch as it appears to us that IE the 
question of set-off were gone into the parties would be pu t to tlie 
expense of a remand with the result that the defendant would 
succeed in the suit, and inasmuch as Pandit Sitmlar le d  is willing’ 
to forog-o any claim in excess on the set-off^ wo liavc allowed him. 
to object to tho maintenance of the suit at all in this appeal 
althoug-'h that point was not specifically raised. In  our opiiniou 
iipon the finding's below the plaintiff’s suit should have been dis­
missed. We allow this appeal and dismis.s tlio plaintiff’s suit with 
costs. Pandit S'lmdar L a i on behalf of his client abandoning tho 
set-off, the set-off is dismissed, but without costs. The "defendant 
will have the costs of the suit in all Gourts.

A pjm d dismiss ech-

APPELLATE CRIMINAL.
jBefore S ir  John JSclije, K i., Chnrf Ju,‘iiice, and Jtistioc Tyrrell, 

QUEEN-EMPBESS ». BHAOWANTIA.

Adt X L V  of 18G0,' sn. 191 and 193—Criminal Procedure Code, ss. IQ l—Fah'C 
emdence—Siatemeni made to a j>olioe offiaer inw.sUff aiin^ a. case—Made of 
recording such statements. ■ ’

It ifi not neccssary tliiit the Btaicincnt of a witnoBS rccorclL'cl nnclor 9. 101 of the
Code of Criiiiuml Procojui'e, 1SS2, shouhl bo olicited iiiicl I’cconlod iix the forra of
alfcematc q_uc3tum imd answer. I t ia sulllic'nint if such-statement is auhataatialiy 
an tinswei' to one oi’ more quc.stions adtlrcrfsed to tho witn»3se Iwforo the statomeat is

a'iade»
Tho provisions of ss. 101 atvd 193 of tlic TikIIwi Pciial Code do apply to the cilisQ

of fiiliso sfcatcmcnits made uiKler y. 161 of ths Codo of Criminal Procwlvire, 1883,'
(1) I, L. R„ 4 Boui. m .  . CA\ I. I., R , 11 Calc. 557.
(3) I. L. E., '/• All. m  (J.) I. L. il., 10 Calc. 711^
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