
1S02 APPELLATE CiyiL,
Jilh/ 1, ___________ _ ”

~  Bafore S ir  John Uchje, ICt., CUieJ Justioe and Mr. Justice B la ir .

ZABADA JAN ( D e f e k d a h t )  v . MUHAMMAD TAIAB a n d  a n o t h e k

(P lA IK T I I? P S ) .*

Cu’iZ Procedure Code, ss. 496, 583 cl. (2 4 )-  Order refusing io set aside an 
inj unction—A ffe a l.

An api^eal will He tvudcv s. 5S8, cl. (24), of tlie Code of Civil ProccJurG from aa 
order tinder s. 49G of tlie Code refusing to set aside aa injunction. NulM Sulcsli. v. 
Chasni (1) referred to.

I n a suit for partition of certain immovable property beiweeii 
the parties to tliis appeal in the Court o£ a Subordinate Judge an 
injunction was obtained by tlio plaintiffs against the defendant to 
restrain the defendant from building- on a portion of the land in suit 
which was then in her possession. The injunction was served on 
the defendant on the 9th of December 1891_, but she neither applied 
to get it set aside, nor, apparently^ until the intervention of an 
amin of the Court; did she desist from building a house which wa& 
at the time in process of cou>struetion. Subsequently, on the 6th 
of January 1893, the defendant applied under s, 4j96 of the Code 
of Civil Procedure to the Court issuing' the injitnetion to have the 
same set aside^ but the Court on the same day refused to set aside 
the injunction. The defendant then appealed to the Hig-h Court.^

Babu logiiidro Nath ChaudJiri, for the appellant.

Isiixvhi G-linlcm M ujtalaj for the respondents.

Edge, C. J ., and BLiiR;, J .—This is an appeal from, an order 
imder s. 4-96 of the Code of Civil I*rocedure refusing to discharge 
an injunction. For the resx^ondent it is objected th a t no appeal lieSj, 
it being contended th a t the only orders under s. d.96 which are ap
pealable under s. 583, e]. (24), are orders discharging, varying, or 
setting aside an injunction, Clauise {21<) in our opinion gives an 
appeal whevo the order is an order discharging, varying, or setting 
aside an injunction, or an order refusing to discharge, vary, or set

first Appeal Ko. 23 of 1892, from an order of IJalju Bopiu Bolian Mnlierji, 
Siibordiuatc Judge o£ M'ainpuri, dated tlie 6tli January 1S1I3,

(1) I. L. E., G Culo, IGS.
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afii l̂o an iiijiiiiciioji. ,A n cxaminatioii of tlio oiliei' clauses o£ s. 538 
allows tb a t when ifc was intended to lim it rai appeal to an afllrnia- zsha-da Jaw 
tivo order or to a neg'atiye order th a t was esp resslj ,‘done. Claiuses 
(3§) and'*(25) m ay he eitod as examples. Eurtliei?;, the decision in 
th e  case o£ N iihli BvJcnIi v. Ohasni (1)^ although not a  decision on 
•cl. decides the principle which we tliiiik applies here. Yfe
hold th a t the order in question was appeahihle under b. 588;, cl. (S'-!*)? 
oi: tho CoJ{3 o;i: Civil ProcedurG. As to tho nieritri i t  in said oa be- 
hali' of tb.o a,p]>ellants th a t they had pulled down the liouso before 
tlie order I’or ilio iujnnction Avas iiiadG. Tho injunction i-eGtraiiis 
them  from piiilnig* down the house or liiiilding’, anti it  is in our 
opiuion cmiiiciiily a ease in Ti’liich it \v?>.q proper tlia t such nn order 
of injuiictioii should l>c made., as tho su it was one for partition. 
dismisa the appeal with eosts„

Afpeal dismissecL

lle jbre Si.r John Jjldge  ̂ Kt.^ Chief Justios and Mr. Justice iBlair.

iSlAZ GUL KIIAN (Da:i?EEDAi'(T) DUKGA P S  AS AD a s i) ae-otixru 
(PiliAIKa'IFSS).*

Ti'oGcdure Code ss. 12.1 a'iid 2,lG-~aef;-off~~CH'oss-claims o f tjie nafnre o f  
set-of.

Tlio plniutiffs ftgrc-ed to puvcliase iroui ulio (lofcndanv; certain tuii'ber. Tlicy paid 
P>)n,rt of the i>rice in iulvarice aud took ik'livery ox some pai't of tlie tlmLcr, l)nt rof'uacil 
to take delivery of tlie vest, and Kiil’.soqueiitly sued tlsc dcfendaiit to rocovcr part o£ 
tho pricD p;Hcl, alleging that liie portion of which they had taken dclirei'y was not of 
the (jtittlii'y oouti’iicL’d j’or. H eld  that ii! such a Kuit the dL’fendant iniglit cl.-iim by 
Avay of set-off eompeurjation for tlio loss whicu ho hud iuctu’red in tlio rc-isalo oi' that 
jKn’tioTi of the timher, thu aiihjecb of tlio cijutvuut, of which ilw pliuuLii'fe had failod to 
takii delivery.

S. I l l  o£ th.o Code of Civi! Pi'occduro i(3 not erchaustiva of the tkscriptlows of 
Gi.’O.'SS-cliliin which nia.y be alloived by waj of get-ofl;,

Slepltcn Clarli w EicCItnaixJoo Chelli (2), 2\ JZldnGmi;!!/I'illaf/ v. T îc Muni- 
cij)al Commissioners fo r  Hie Toimi o f  Madras iji), Klshorisliawl Oliariqxxlal v Mu-

* Socoiul Appoiil No. of 18SD, from a dticree of T. 11. Hcdfeni Eisq.,. District 
Judge of Bareilly, dated the S^lth DecovuhcL’ (‘oiiru'rojng a deci-ec of MtHdvi
Muhaniuiad Abdiil Qaiytiuij rS’ubordinate Judg-c of 2i;,uvil!y, diited the 20th June 1SS3,

ISfiS 
Ju ly  3.

(1) I . L. E., G Calc. 1C.S-
(3) -I, Mad. n .  C.

'2) 2 Mad. IL C. Kep. 290, 
tJep, 3.20.


