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Before Siv John Tdge, Kb, Chigf Justice and M. Justice Blair.
ZABADA JAN (Drrrxpaxt) oo MULAMMAD TATAB AND ANQUTIER
: (PrAINTIFTS)o™

Civil Procedure Code, ss, 496, 585 cl. (24) — Order refusing ko scf aside an

injunciion—Appeal.

An appeal will lie nunder 5. 588, cl. (24), of the Code of Civil Procedure from an
order under s. 406 of the Code refusing to set aside an injunction. Nubdi Bukslk v.
Chasnt (1) referred to.

Ix a suit for partition of certain immovable propérty between
the parties to this appeal in the Court of a Subordinate Judge an
injunction was obtained by the plaintiffs against the defendant to
yestrain the defendant from building on a portion of the land in suit
which was then in her possession. The injunction was served on
the defendant on the 9th of December 1891, but she neither applied
to get it seb aside, nor, apparvently, until the intervention of an
amin of the Court, did ghe desist from building a house which wag
ab the time In proecss of coustruction. Subsequently, on the 6th
of January 1892, the defendant applied under s. 496 of the Code
of Civil Procedure to the Court issuing the injunction to have the
came set aside, bubt the Court on the same day refused to set aside
the injunction, The defendant then appealed to the High Courts

Babu Jogindro Nath Chaudirs, for the appellant,

Maulvi-Ghulam dujtaba, for the respondents,

Enge, C.J., and Brare, J—This is an appeal from an ovder
under s. 496 of the Code of Civil Procedure refusing to dischargé
an injunction, For the respondent it is oljected that no appeal les,
it being contended that the only ordersunder s. 496 which are ap-
pealable under s. 588, cl. (24), are orders discharging, varying, ox
sefting aside an injunction, Clause (24) in our opinion gives an
appeal whete the order is an order discharging, varying, or selting
aside an mjunction, or an order refusing to discharge; vary, ot set

# Fiust Appeal No. 23 of 1892, from an order of Dabu Bcpinﬁ Tehari Mui:élii?
Subordinate Judge of Muinpuri, dated the Gth J anuary 1893, ) ’

(1) I, L B, 6 Cale, 108,
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aside an injanction.  An examination of the othor clanses of 5. 536
shows that when it was intended o limib an appeal to an afirma-
tive order or to a negative order that was expressly dvne. Clauses
(20) and’(25) may he cited as examples. l“urtnes the decision in
the case of Nubli Bulsh v. Chasns (1), although not & declsion on
el. (24), decides the prineiple which we think applies

applies here. We
hold that the order in (}u.estxon wrag appealuble under 5. £88, ¢l, (24),

of tho Todo of Civil Procedure, A3 to the mierits it is said on be-
half of the ¢ appellants that they had pulled down the house before

the order fop the injunction was mads. The injunction restrains
them from puding down the house or bullding, and it is in our
opinion cminently a case in which i wag proper that such an order
of injunction showld he made, 25 the suit was one fov pactition, We
digmiss the appeal with costs.

Appeal disinissed,

Hejore St Joka Zdye, K., Chicf Fustice and Fir. Justice Blair.

NIAZ GUL KIIAN (DurErpAnT) » DURGA PRASAD AnD AROTIRR
) (PLAIRRIrZE).®

Qieil Procalduwre Code so. 111 aqud G10—Eei-off~ Cirozs-elaims of the nature of
sed-aff

The plintiils agreed to purchase from the defendant certain timber. Whey paid
part of the price in advanee and took delivery of some peet of the timber, bub refused
to take delivery of the vest, and sabscquently sued the defendant to rocover part of
£ho prico paid, alleging that the portion of which they had faken delivery was nob of
the quality couteacted Tor,  Held thatin sach oosuib the defendant might clajm by
wiy of seb-
porbion of the timber, the subjech of the conteack, of which the pluinliffs had failled to
tnke delivery.

8,111 of the Code of Civil Procedure is not exhoustive of the deseriptions of
eross-claim which may be allowed by way of set-uil,

Steplen Clark va Rallaaraloo Chellé (2), I\ Fiskvesany Piliey v. The Muni-

eipal Commissioners for the Towi Qj Ruadras (3)s Kishorckand Chainpalat v g

* Second Appenl No. 4"‘] of lHS“‘, from a dveree of T 1 Redfern Byy., Distriet
Judr\'e of Baweilly, dated the 2:4th December 1853, confirming a decrée of Maounlvi
M uhmnnmd Abdul Qaiynmn, Hubordm'm, Judge of Bal‘ul’ ly, dated the 20th June 1888,

(1) 1.0, R, G Cale: 168, (2) 2 ﬁhﬂ. 1. €, Rep, 296,
() £ Mad. IL . Kop. 120,
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t-aff compensation for the loss which he bad fneurraQ in the re-sale of thab
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