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In our opinion*the interpretation of the meaning of * *taLement 1842
E I . AT abie .
of account’ given hy My, Justice West in Nohoinilai v. Nutls Taxeey

Bhau {1), which was followed in Zvibioran Gangeram v, .dma:m (?),
"is correct, and we need add nothing to the explanation and reasons
stated in the earlier of these two rulings., - It comes to this that the
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NAaxp Lan,

plaintiff is suing for the recovery of items which the first Court held
were barred by limitation, and to which we find no objection was
taken bysway of appeal to the second Cowrt, We must therefore
take it as a matter of fact that these items were so barred,

In this view of the case we think that the Cowurt of the first
instance held rightly that the plaintiff’s suit was barred by limita-
tion, We decree the appeal, and setting aside the decree of the
Jower appellate Court, restere that of the Court of fivst instance

with costs in all the Courts.
Appeal decreed,

Eefore Sir Jokn Fifge, Bi., Chicf Justice and K. Juséice Kuox. 180
I¥DARTIT PRASAD axp ormens (PLaINTirrs) o RICHHA RAT (Dorexpixe)s  June 27,

P e R —

Civil Procedure Code, s. 13— Res judicala~Tinding in judgment in conflict

with terins of deeree,
2

“IThe decree in a soif gave the plaintifl an unrestricted right to the propevty
elaimed by hiw, Lut in the judgment on which that deeree was lased it was stated,
the finding apparently not being a finding on any material issue in the suif, that the
defendants were entitled to certain rights in respect of the property decreed to the
plalatiff. No application was made to hying the decree into conformity with the
judgment; and the deeree os it stood was affirmed on appeal. Held that the defend-
ants, as plaintiffs in a subsequent suit between the same parties relating to the same
property, conld not plead the finding iu their favor in the jodgmeunt as constituting
res judicate in the face of the clear wording of the deexees”

TuE facts of this case sufficiently appear from the Judwment of -
the Court.

Mr. 4bdwl Raoof, for the appellant.

" Babu Bishnw Chandra 3oitra, for the respondent,

* Second appenl No. 1235 of 1889 from a decree of Rai Kulwavt Prasad, Sub-

ordinate Judge of Azawgarh, dated the 4th July 1859, confirming a decree of Maulvi
Munir-ud-din Alunad, Muwsit of Mehammadabad, dated the 7tk L*ebru'lry 1880.

-# (1) L. L. R.; 7 Bow,, 414, (2) I. L. R, 9 Bom,, 516,
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Ence, C. 7., and Kyox, J.—The only qudstion m this sccond
appeal is as to whether s. 13 of the Code of Civil Procedure applics.
Tn o former suit the defendant in this Court was plaintilt and the
plaintiffs in this suit were defendants, In this suit the 1)hultmx
claim onc-half of the value of the produce of cerbuin trees and
pne-nalf value of the wood of such of these trees ag are enb down,
It was found by the lower appellate Cowrt that they had nob
established their vighé to the half value, The plintiffs, hoivever,
in this suit rely on s. 13 of the Code of Civil Procedure. Now in
the former suit the plaintiff, defendant here, sued for proprivtary
possession of these trees and Lo establish his proprictary and exelu-

“sive right to these trees on the hasis that the defendants, plaintiffs

heve, never had any title to the frees at all. In the former suit
the Munsif gave the plaintiff, defendait here, an unlimited decrce
decreeing his claim, 4. e., the Munsif deereed the cluim fov possese
sion and for title as prayed, but in his judgment the Munsil had
stated that the then plaintif’s possession of the trees would be
subject to the defendants’ right to half the value of the produce und
half the value of the timber, That ease went to appeal und oljee-
tions under 5,561 of the Code of Civil Procedure were {iled in the
Iower appellate Court, The Munsif had not found any issue
directly raising the question as to whether the then defonduits wers’
entitled to any part of the produce or any part of the timber of the
trees, although he had found a general issue as to whether the then
plaintiff was entitled to the tress, In the appeal in that suit, the
then plaintiff, who was 1"*vpondenf by his objectinon undor ¢ BGL
questioned the statement in the Munsil’s judgment  that the
defendants in that suit weve entitled to a moicly of the produce
and a moiety of the timber, The result was that the appellate
Court dismissed the appeal and disullowed the objections, aflivming
consequently the decree of the Munsif, Now the quesiion arises s~
how does 5. 18 of the Code of Civil Procedure apply in such
case ¢ On the one hand, the defendant hove has a devren in the
former suib confirmed in appeal entively in lis favor, showingy so
far as o decuee can, that he bad exclusive right and title to the
trees, for that was decreed to him, On the other hand, theplaintiffs
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here have a passage in the judgment of the first Court in the former
suit that they were entitled to half of the produce and half of the
timber of the trees, Now if the decree was at variance with- the
jwdgment an application ought to have been made to hring the
- decree into accordance with the judgment, That decree as it stands
is a decree unlimited as to the now defendant’s possessory right and
title, and it appears to us that when thereis an apparent conflict
between a decree which is speeific and clear in its terms and a
statement of fact in the judgment upon which that decree was based,
which, if material, was inconsistent with the decree, we must pay
attention to the decree as it stands in preference to the statement
of facts. This case is quite distinet from the ease of Kuli Krishna
Tagore v. The Seerctary of State for India in Councii (1). The
decree in the former snit there was ‘that in that enit the plaintiff
was vob enfitled to the relief sought., That was not a decree which,
having regard to the judgment, finally and for ever settled the
question of title as between the litigants ; it was move like a decree
1o the effect that the plaintiff’s then suit was premature. We have

no doubt that in every case where the application of s. 13 is in
question it is not only necessary to look at the deeree but at the’

judgment. Many immaterial issues may he raised and fought oub
1 o case which an examination of the record would prove to have
been absolately immaterial,  In our opinion s. 18 wag never intended
%o bar the trial of a material issue in & suit, because the Judge in
a previous suit wheve that question wag absolutely immaterial had
tried the question and given an opinion upon it, There are also
cases in which the decvee possibly alone -could not be understood
without an examination of the pleadings, of the issues and of the
judgment, but in all these ‘cases the decree is the final judicial
detormination of the suit, and in our opinion  if a decree is specific
and iz ab variance with a statement in the judgment on which it is
founded, it is the decrce to which we must pay attention and not
to the statement in the judgment. The decree and not the stube-
ment in the judgment must be taken on mabters which are materiat

(1) L, B, 15, I, A, 186,
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$o the final determination of the Conrt on “he subject; otherwise
you might have a man lawfully in possession under a decree declar-
ing his title to possession aid you might have his opponent still
entitled hy veason of a statement in the judgment on which that
decree was passed to question the title of the man in possession.
We consequently hold that, so far ass. 13 of the Code of Civil
Procedure applies, the plaintiffs, and not the defendant here, are
barred by the former suit., We dismiss this appeal with costs.

, Appeal dismissed.

APPELLATE CRIMINAL,

Before Mr. Justice Tyrvell and Mir. Justice Blair
QUERN-EMPRESS ». BANKIIANDI,

Practice— Sessions trial— Witness— Rejection by  Court of Sessions of tvifnesses
sent up by the committing Magistrate.

It is the duty of a Sessions Court to examine all the witnesses sent up by the
committing Magistrate, That Court is not justified in rejecting any of the witnesses
g0 sent up unless it has good reason to beliove that such wituess cawme into the Court
house with a predetermined intention of giving false evidence,

Top facts of this case, so far as they are necessary for the
purposes of this report, sufliciently appear from the judgment of the
Court. :

The Public Prosecutor (The Hon’ble Mr, Spaniie) for the crown,

The appellant was not represented.

Tynryer, Axp Bratr, JJ.—Bankhandi appeals against his con=
viction and sentence to death for murder, His ease also comes hefore
us for confirmation of sentence,

On the 11th February 1892, hetween 9 At and noon, the ap-
pellant’s wife was nearly decapitated with a hatchet, the property
of and found in the house of the appellant. It was covered with
blood. The only question in the case is whether Bankhandi, ap-
pellant, in a fit of rage, because his wife quarrelled with him about
money lost in gambling, murdered her with the axe, or whether, as
Bankhandi from the moment of the crime down to the end of his



