
n o t p ro v e d , and a ce o rd iiig ly  d ism isse d  tlie  c la im . O il  appeal,' tHe 
D is tr ic t  J u d g e  o f  S a lia ran p u r affirm ed  tlie  d e cre e , b e in ^  o f  o p in io n  
th at th e p la in tiffs  h ad  n o t esta b lish ed , a  r ig h t  p re fe re a tia l. to th at  
o f  the d e fe n d a n t-v e n d e e .

I n  seco n d  appeal, it  w a s  co n ten d e d  on  bfehalf o f  th e  plairilifFis 
th a t , ‘ ‘ as  it  w a s a d m itted  th at i n ,  th e to w n  o f  M u za ffa rn a g a ,r  th a  
custom , e x is te d , it  m u st  b e  p re su m e d  to  e x is t  in  this mohalla a ls o ,”  
a n d  th a t th e a p p elU u ts  a s n e ig h b o u rs  h a v e  a p re fe re n tia l r ig h t  to  
p u r c h a se .”

L a la  Lalta Prasad, fo r  the appellantSr

31 u n sb i Kashi Prasad, fo r 4 h e  r e s p o n d e n t s ..

P e t h e r a m , 0 .  J.'— T h is  a p p e a l m u st  b e  d ism isse d  w ith  co sts .
I '  a g re e  w ith  the le a rn ed  J u d g e  in  h is  d e c is io n , b u t n o t  a lto g e th e r  
fo r  th e re a so n s  a ssig n ed  b y  h im . T h e  su it  w a s b a se d  o n  a  w r o n g  
id e a  as to  th e  cu sto m  o f  p r e -e m p tio n  a sserted  b y  H in d u s .- P r e -e m p -  

, t io n  is a  r ig h t  w h ich  is k n o w n  to  th e  M u h a m m a d a n  L a w . I t  is  
n o t fixed  to  the land  o r  c o u n tr y , b u t  fo llo w s  the p erson s o f  M u h a m ­
m a d a n s w h e re v e r  th ey  m a y  b e  in  th e  w o r ld . A r a o ffg  H in d u s , o n  th e  
o th er h a n d , it  is a m a tte r  o f  c o n tra c t  or c u sto m  a g re e d  to b y  the  
m e m b e r s  o f - a  v illa g e  o r  c o m m u n ity . W h e n  it  is  sa id  th a t  su c h  
a  c u sto m  i s  attached  to th e  landj I  do  ^lot th in k  th a t  is  a c o r -  . 
re c t d e scr ip tio n . A  c o m m u n ity  o f  H i n d u s -m a y  a g re e  to b e  g o v ­
ern ed  b y  th e  cu sto m  o f  p r e -e m p tio n , b u t th e  naom ent th e y  se ll  
to a  s tr a n g e r  to  th e  a g re e m e n t, th ere  is no  p re -em p tio n , a tta c h in g  < 
to  th e  la n d . I  th in k  th e re  is nn  g r o u n d  for d e c la r in g  su ch  a  c u s ­
to m  .to e x is t . T h e  J  u d g e  w a s rig h t, in  h is  d e c is io n , a n d  th is a p p e a l i 

m u st b e  d ism issed  w ith  c o a ts . ,

T ’TtK.REL% J / ,  c o n c u r r e d ,.
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _  Appeal dismissed '̂

B e fo re  S ir  W . Comer P e lh e ra m , E j . . ,  C h ie f  Ju s tic e , a n d  M r .  J u s tic e  T y r re ll ,
J u l y  24.

H A N U M A N  R A I  ( P l a i n t i f f )  v . IT D IT  N A 5 1 A I N  R A I  a n d  o t h b e s  (D e fe n d a n t s .)*  --------------------

P re -e m p tio n — W a jib -u l-a r z — T ra n s fe r  .vndet' compromise a n d  decree ike reo n  to 'person .
c la im ing  p re -em ptio n .

A n  a p p e a l  h a v in g  b e e n  p r e f e r r e d  f r o m  a  d e c r e e  in  a  Buifc f o r * p r e - e m p t i o n ,  b a s e d  i 

o n  t h e  w a jib -u l~ a m  o f . a  v i l l a g e ,  t h e  p a r t ie a >  to . t h e  a u i t  e n t e r e d  i n t o  a  c o ta p r o m is a ^ . '

“  S ’B C on d  A p p e a l  N o . 1 3 0 1 ' o f  1 8 8 4 , f r o m  a  d e c r e e  o f > L a l a M a t a D i n , ,O f f i ,o i a t i B g  
S u b o r d i n a t e  J u d g e  o:  ̂ G ,o r a k h p u r ,  d a t e d  t h e l G t h  J u n e ,  1 8 8 4 , r e v e r s i n g  a  d e c r t e  o f  
M a u l v i  A h m a d  A l i  K h a n ,  M u n s i f  o f  B a t a g a c n ,  d a t e d  th &  i 9 t k  M a r c h ;  1 8 S 4 . '
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1885 whereby the plaixitifl-pre-eniptor relinquished his claim to a part of the property
' ■ ill dispute in favour of the defemlauts-vendees, aud the latter admitted his claira

with respect of the remainder of the property. Upou this compromise a decree was 
V .  passed. Subsequently a co-sharer in the village whore the property was situate brought

a suit for pre-emption upou the contention that the compromise and the decree passed 
thereon amounted to a transfer to the plaintiff in the former suit, within the mean, 
in gof the wajib-ul-ars.

Held that the suit was not maiutainahle.

T his was a suit to enforce a right o f pre-emption 'baaed on the 
wajih’ul-arz o f  a village, which gave the right to co-sharers in 
cases of transfers”  or sales to strangers. The plaintiff Hanuman 
iBd, together with defendant No. 2, Ganga Din ( who was a 
stranger) and other persons, had purchased shares in two villages, 
Siri and Kharang, under a joint sale-deed. Thereupon the respon­
dent in this case, Udit Narain Rai, brought a suit for pre-emption 
in respect o f the sale, excluding the share purchased by the plain­
tiff, and obtained a decree, and paid the consideration-raoney into 
Court within the period prescribed. An appeal was preferred from 
the decree, and the parties entered into a compromise, whereby the 
'j)laintifF-pre-emptor relinquished his claim to a two pies share in 
each village in favour of the defendants-vendees, and the defen- 
clants-vendees admitted the plaintiff-pre-emptor’ s claim with respect 
to the remainder of the property transferred. Upon this compro- 
■inise a decree was passed.

The present Siuit was brought by the plaintiff upon the contention 
that the proceedings just described amounted to a transfer, within 
ihe meaning of the wajib-ul-arSy and therefore gave rise to the right 
of pre-emption;; and alleging further that he was a nearer co-sharer 
ill the two villages than Udit Narain Rai, and therefore entitled, 
imder the to enforce the right against him. The defend­
ants (the parties to the compromise and the decree) contended that 

* tho transaction referred to was not a transfer, within the meaning 
of the in respect of ^hich a right of pre-emption could
bo enforced. The Court, of first instance (Munsif of Bansgaon) 
decreed ih© claim, holding that the transfer effected by the com­
promise and decree in favour of Udit Narain Eai “  had all the 
incidents and properties of a $ale,”  and therefore gave rise to «the 
■right of pre-emption. ;0n appeal,. the Subordinate Judge of'S o- 

, ^akhpiiv,, boing of ihe .coatraty o^iiwon, reyeree^ the decree.
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I n  se c o n d  a p p ea l, it  w a s  a g a in  co n te n d e d  o n  th e  p la in tifF ’s b e -  
h a lf  th at th e  tra n sfer  to  U d it  N a r a in  R a i, n n d e r  th e -c o m p r o m is e , hantjmak

w as a  tra n s fe r  o f  th e  n a tu re  c o n te m p la te d  b y  th e  wajib‘ ul-arz.
«  Vm

M u n s h i Siikh Ram̂  fo r  th e  a p p e lla n t. Udit^Nakiim

L a  la  Jiiala Prasad; fo r  th e  re sp o n d e n ts .

P e th e ra m , C . J .— I  a m  o f  o p in io n  th at this a p p e a l m u s t  be 
dism issed  w ith  co sts . T h e  sa le , in  r e sp e c t  o f  w h ic h  th e  r ig h t  o f  
p r e -e m p tio n  is c la im e d , is  a sa le  in  w h ic h  th e r ig h t  w a s  c la im e d  b y  
an oth er p a r ty , and w a s th e  s u b je c t  o f  a co m p ro m ise . T h e  a p p e lla n t  
u r g e s  th a t  th is  c o m p ro m ise  o f  a  fo rm e r  su it had  a ll the v ir tu e  o f  
a p r iv a te  sale^ and th a t, h e  b e in g  a n e a r e r  co -sh a rer , h is  r ig h t  o f  
p r e -e m p tio n  accru ed  in  c o n se q u e n c e . T h is  a ction  is , in  e ffe ct, to  
h a v e  i t  esta b lish ed  th at a n o th e r  su it b y  th e  p re se n t d e fe n d a n t  U d i t  
N a r a in  R a i w a s w r o n g ly  d e cre e d . I f  w e w e re  to  a llo w  th is , it  
w o u ld  b e  re d u c in g  th e r ig h t  o f  a ctio n  a n d  p ro c e e d in g s  fo r  p r e -e m p ­
tio n  to an  a b su rd ity . N o  so o n e r  o n e  s u it  w as d ecreed  fo r  p r e -e m p ­
t io n , th a n  a n o th er  w o u ld  b e  file d , and  so it  m ig h t  g o  o n  fr o m  th e  
n e a re st c o -sh a re r ’ s su it  to  th e n e x t  a n d  th e  n e x t , d o w n  to  th e  p e r ­
so n  w h o se  in tere st in  th e v illa g e  w^as th e sm a llest a n d  m o s t  re m o te .
T h e  lo w e r  appellate  C o u r t  w a s  r ig h t  in  d ism iss in g  th e  su it, a n d  th is  
ap p ea l m u st  b e  an d  is d ism isse d  w ith  c o s ts .

T yr rell , J .— I  a m  o f  th e sa m e  o p in io n .
^ p e a l  dismissed.
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