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not proved, and aceordiiigly dismissed tlie claim. Oil appeal,' tHe
District Judge of Saliaranpur affirmed tlie decree, bein” of opinion
that the plaintiffs had not established, a right prefereatial. to that
of the defendant-vendee.

In second appeal, it was contended on bfehalf of the plairilifFis
that, ‘“as it was admitted that in, the town of Muzaffarnaga,r tha
custom, existed, it must be presumed to exist in this mohalla also,”

and that the appelUuts as neighbours have a preferential right to
purchase.”

Lala Lalta Prasad, for the appellantSr
3lunsbi Kashi Prasad, for4he respondents..

Petheram, 0. J'— This appeal must be dismissed with costs.
I"agree with the learned Judge in his decision, but not altogether
for the reasons assigned by him. The suit was based on a wrong
idea as to the custom of pre-emption asserted by Hindus.- Pre-emp-
tion is a right which is known to the Muhammadan Law. It s
not fixed to the land or country, but follows the persons of Muham-
madans wherever they may be in the world. Araoffg Hindus, on the
other hand, it is a matter of contract or custom agreed to by the
members of-a village or community. When it is said that such

a custom is attached to the landj I do “lot think thatis a cor-.

rect description. A community of Hindus-may agree to be gov-
erned by the custom of pre-emption, but the naoment they sell

to a stranger to the agreement, there is no pre-emption, attaching <

to the land. 1 think there is nn ground for declaring such a cus-
tom .to exist. The Judge was right, in his decision, and this appeal i
must be dismissed with coats. ,

TTtKREL% J/, concurred,.
Appeal dismissed™

Before Sir W. Comer Pelheram, Ej.., Chief Justice, and Mr. Justice Tyrrell,
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whereby the plaixitifl-pre-eniptor relinquished his claim to a part of the property
ill dispute in favour of the defemlauts-vendees, aud the latter admitted his claira
with respect of the remainder of the property. Upou this compromise a decree was
passed. Subsequently a co-sharer in the village whore the property was situate brought
a suit for pre-emption upou the contention that the compromise and the decree passed
thereon amounted to a transfer to the plaintiff in the former suit, within the mean,
ingof the wajib-ul-ars.

Held that the suit was not maiutainahle.

This was a suit to enforce a right of pre-emption 'baaed on the
wajih’ul-arz of a village, which gave the right to co-sharers in
cases of transfers” or sales to strangers. The plaintiff Hanuman
iBd, together with defendant No. 2, Ganga Din (who was a
stranger) and other persons, had purchased shares in two villages,
Siri and Kharang, under a joint sale-deed. Thereupon the respon-
dent in this case, Udit Narain Rai, brought a suit for pre-emption
in respect of the sale, excluding the share purchased by the plain-
tiff, and obtained a decree, and paid the consideration-raoney into
Courtwithin the period prescribed. An appeal was preferred from
the decree, and the parties entered into a compromise, whereby the
PHlaintifF-pre-emptor relinquished his claim to a two pies share in
each village in favour of the defendants-vendees, and the defen-
clants-vendees admitted the plaintiff-pre-emptor’s claim with respect
to the remainder of the property transferred. Upon this compro-
minise a decree was passed.

The present Siuitwas brought by the plaintiff upon the contention
that the proceedings just described amounted to a transfer, within
ihe meaning of the wajib-ul-arSy and therefore gave rise to the right
of pre-emption;; and alleging further that he was a nearer co-sharer
ill the two villages than Udit Narain Rai, and therefore entitled,
imder the to enforce the right against him. The defend-
ants (the parties to the compromise and the decree) contended that
tho transaction referred to was not a transfer, within the meaning
of the in respect of ~hich arightof pre-emption could
bo enforced. The Court, of first instance (Munsif of Bansgaon)
decreed ih© claim, holding that the transfer effected by the com-
promise and decree in favour of Udit Narain Eai “ had all the
incidents and properties of a $ale,” and therefore gave rise to «the
mright of pre-emption. ;0n appeal,.the Subordinate Judge of'So-
Nakhpiiv,,boing of ihe .coatraty o”iiwon, reyeree” the decree.
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In second appeal, it was again contended on the plaintifF’'s be-
half that the transfer to Udit Narain Rai, nnderthe-compromise,
was a transfer of the nature contemplated by the wajib‘ul-arz.

Munshi Siikh Ran™ for the appellant.
La la Jiiala Prasad; for the respondents.

Petheram, C. J.— 1 am of opinion that this appeal must be
dismissed with costs. The sale, in respect of which the right of
pre-emption is claimed, is a sale in which the right was claimed by
another party, and was the subjectofa compromise. The appellant
urges that this compromise of a former suit had all the virtue of
a private sale® and that, he being a nearer co-sharer, his right of
pre-emption accrued in consequence. This action is, in effect, to
have it established that another suit by the present defendant Udit
Narain Rai was wrongly decreed. If we were to allow this, it
would be reducing the right ofaction and proceedings for pre-emp-
tion to an absurdity. No soonerone suitwas decreed for pre-emp-
tion, than another would be filed, and so it might go on from the
nearest co-sharer’s suit to the next and the next, down to the per-
son whose interest in the village w*as the smallest and most remote.
The lower appellate Court was right in dismissing the suit, and this
appeal must be and is dismissed with costs.

Tyrrett, J.— | am of the same opinion.
Npeal dismissed.

PBINTKD AT THE Jf*-W. P. AisD OTJDH GOVT. PBESS, AIIAHAIA®.

919

hantjmak

vVm

Udit*Nakiim



P B

wiC ow A

A< nm
‘mn
?:0
il
Ny



