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T h e  J u d g e  had no  p o w e r  to  p a s s  t h e  ord er h e  d id  ; b u t  w e  c a n ­
not interfere^ ia  re v isio n , a n d  th is  a p p lica tio n  m u s t  b e  re je c te d  w ith  
costs.

T y R R M ,  J .— I  a g re e  w ith  th e le a rn e d  C h ie f  J u s t ic e ’ s v ie w  o f  
this a p p lica tion . I  th in k  also  th at it  is  v e r y  q u e stio n a b le  w h eth er  
a n y  ap p lica tion  to this C o u r t  w o u ld  lie  as m a d e  b e fo r e  u s . T h e  
a p p lica tion  to  the lo w er C o u r t , i f  m a d e  u n d e r  s. 5 2  o f  th e  A c t ,  is  
n o t a p p ea la b le . T h e re  is n o  ap p eal u n d e r  s. 5 8 8 ,  b u t  th e re  is th e  
q u estion  w h eth er th e  ord er o f  th e lo w e r  C o u rt co u ld  n o t  b e  c o n s i­
d ered  a d e cre e , w ith in  th e m e a n in g  o f  th e  d e fin itio n  se c tio n  (2 )  o f  
th e  C iv il  P r o c e d u r e  C o d e . T h e  p e titio n e r  c la im e d  to  a p p ea r  as 
g u a r d ia n . T h e  C o u rt d ecid ed  h e  h a d  n o t th at r ig h t . T h a t  ord er  
d ecid ed  hig  position  in  th e  su it . I t  see m s to  m e  tb a t  a n  ap p ea l 
m ig h t  h a v e  been  p re fe rred , an d  fo r  th is  reason  also th is  a p p lic a tio n  
m u st b e  re jected  w ith  co sts .

JppUcation njeoted,

APPELLATE CIVIL.

B (^orc W . O m i f  P e t lu m n t  K i . ,  C h ie f  Justice, a n d  M r .  Justicc T y v n l l ,

H I R A  AND ANOTHEB ( P l a i n t i f f )  v , K A L L U  a n d .  o t h e u s  ( D e f e n d a n t s ) . ^ ^  

Pre-cm p tion ’̂ E in d u s —'L o c a l c u s to m r-S a le  to a. s tran g er.

T h e  r i g h t  o f  p re -e m ,p t io n , w h e n  i t  e x i s t s  a m o n g  H in d u s ,  i s  a  m a t t e r  o£ c o n t j a o t  

o r  c u s to m  a g r e e d  t o  b y  t h e  m e m b e r s  o f  a  v i l l a g e  o r  c o m m u n i t y .  S u c h  a  c u s t o m  i s  

n o t  p r o p e r ly  d e s c r ib e d  a s  a t t a c h e d  t o  t h e  l a n d ,  a n d  a s  s o o n ’ a s  a n y  m e m b e r s  o f  a  H i n ­

d u  c o m m u n it y ,  •w ho h a v e  a g r e e d  t o  b e  g o v e r n e d  b y  i t ,  s e l l  t o  a n y  o n e  w h o . i s  a  s t r a r i '  

g e r  t o  t h e  a g r e e m e n t ,  t h e  l a n d  i s  n o  l o n g e r  s u b j e c t  t o  p r e - e m p t io n .

T h i s  w a s a  su it to  en fo rce  a r ig h t  o f  p r e -e m p tio n , a n d  w a s  
founded, u p o n  an a lleg ed  c u sto m  o f  a  mohalla in  th e  e ity  o f  M u z -  
a ffa rn a g a r, in  w hich  th e  p r e -e m p tiv e  p ro p e rty , w h ic h  w a s  p a r t  o f  
a h ou se, w a s situ ated . A l l  the p a rties  to th e su it  w ere H in d u s . T h e  
d e fen d a n t-v e n d ee  p le a d e d , inter alia, th a t  h e r  r ig h t  to. th e  p r o p e r ty  
w a s  p referen tia l to th a t set u p  b /  th e  plaintifiPs, in a s m u c h  a s  sh e  
had liv ed  fo r  m a n y  y e a r s  m  the h o u se  in  q u estio n , w h ic h  h a d  fo r ­
m e r ly  b e lo n g e d  to  h e r  iiu sb a n d . T h e  C o u r t  o f  first in sta n c e  ( M u n -  
s if  o f  M u za ffa rn a g a r) fo u n d  th at th e  e x iste n c e  o f  th e  a lleg ed ; c u s ­
to m  in  th e  p a rt o f  the tow n  in  w h ich  tb e  p ro p erty  w a s  s itu a te  w a s
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n o t p ro v e d , and a ce o rd iiig ly  d ism isse d  tlie  c la im . O il  appeal,' tHe 
D is tr ic t  J u d g e  o f  S a lia ran p u r affirm ed  tlie  d e cre e , b e in ^  o f  o p in io n  
th at th e p la in tiffs  h ad  n o t esta b lish ed , a  r ig h t  p re fe re a tia l. to th at  
o f  the d e fe n d a n t-v e n d e e .

I n  seco n d  appeal, it  w a s  co n ten d e d  on  bfehalf o f  th e  plairilifFis 
th a t , ‘ ‘ as  it  w a s a d m itted  th at i n ,  th e to w n  o f  M u za ffa rn a g a ,r  th a  
custom , e x is te d , it  m u st  b e  p re su m e d  to  e x is t  in  this mohalla a ls o ,”  
a n d  th a t th e a p p elU u ts  a s n e ig h b o u rs  h a v e  a p re fe re n tia l r ig h t  to  
p u r c h a se .”

L a la  Lalta Prasad, fo r  the appellantSr

31 u n sb i Kashi Prasad, fo r 4 h e  r e s p o n d e n t s ..

P e t h e r a m , 0 .  J.'— T h is  a p p e a l m u st  b e  d ism isse d  w ith  co sts .
I '  a g re e  w ith  the le a rn ed  J u d g e  in  h is  d e c is io n , b u t n o t  a lto g e th e r  
fo r  th e re a so n s  a ssig n ed  b y  h im . T h e  su it  w a s b a se d  o n  a  w r o n g  
id e a  as to  th e  cu sto m  o f  p r e -e m p tio n  a sserted  b y  H in d u s .- P r e -e m p -  

, t io n  is a  r ig h t  w h ich  is k n o w n  to  th e  M u h a m m a d a n  L a w . I t  is  
n o t fixed  to  the land  o r  c o u n tr y , b u t  fo llo w s  the p erson s o f  M u h a m ­
m a d a n s w h e re v e r  th ey  m a y  b e  in  th e  w o r ld . A r a o ffg  H in d u s , o n  th e  
o th er h a n d , it  is a m a tte r  o f  c o n tra c t  or c u sto m  a g re e d  to b y  the  
m e m b e r s  o f - a  v illa g e  o r  c o m m u n ity . W h e n  it  is  sa id  th a t  su c h  
a  c u sto m  i s  attached  to th e  landj I  do  ^lot th in k  th a t  is  a c o r -  . 
re c t d e scr ip tio n . A  c o m m u n ity  o f  H i n d u s -m a y  a g re e  to b e  g o v ­
ern ed  b y  th e  cu sto m  o f  p r e -e m p tio n , b u t th e  naom ent th e y  se ll  
to a  s tr a n g e r  to  th e  a g re e m e n t, th ere  is no  p re -em p tio n , a tta c h in g  < 
to  th e  la n d . I  th in k  th e re  is nn  g r o u n d  for d e c la r in g  su ch  a  c u s ­
to m  .to e x is t . T h e  J  u d g e  w a s rig h t, in  h is  d e c is io n , a n d  th is a p p e a l i 

m u st b e  d ism issed  w ith  c o a ts . ,

T ’TtK.REL% J / ,  c o n c u r r e d ,.
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _  Appeal dismissed '̂

B e fo re  S ir  W . Comer P e lh e ra m , E j . . ,  C h ie f  Ju s tic e , a n d  M r .  J u s tic e  T y r re ll ,
J u l y  24.

H A N U M A N  R A I  ( P l a i n t i f f )  v . IT D IT  N A 5 1 A I N  R A I  a n d  o t h b e s  (D e fe n d a n t s .)*  --------------------

P re -e m p tio n — W a jib -u l-a r z — T ra n s fe r  .vndet' compromise a n d  decree ike reo n  to 'person .
c la im ing  p re -em ptio n .

A n  a p p e a l  h a v in g  b e e n  p r e f e r r e d  f r o m  a  d e c r e e  in  a  Buifc f o r * p r e - e m p t i o n ,  b a s e d  i 

o n  t h e  w a jib -u l~ a m  o f . a  v i l l a g e ,  t h e  p a r t ie a >  to . t h e  a u i t  e n t e r e d  i n t o  a  c o ta p r o m is a ^ . '

“  S ’B C on d  A p p e a l  N o . 1 3 0 1 ' o f  1 8 8 4 , f r o m  a  d e c r e e  o f > L a l a M a t a D i n , ,O f f i ,o i a t i B g  
S u b o r d i n a t e  J u d g e  o:  ̂ G ,o r a k h p u r ,  d a t e d  t h e l G t h  J u n e ,  1 8 8 4 , r e v e r s i n g  a  d e c r t e  o f  
M a u l v i  A h m a d  A l i  K h a n ,  M u n s i f  o f  B a t a g a c n ,  d a t e d  th &  i 9 t k  M a r c h ;  1 8 S 4 . '
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